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preface; 



It is with reluctance that the RepcMrter presumes to occopj^ 
the attention of his Readers with any prefatory observations; 
but he thinks it incumbent on him to state the motives which 
have induced him to compile the following Reports^ and to 
explain the rules by which he has been guided in the eze« 
cution of his Work. 

When by a recent Act of Parliament (a)j which empowered 
the Lord Chief Baron to sit alone, for the purpose of hear- 
ing and determining causes arising in the Equity side of the 
Court of Exchequer^ a new Court was virtually created^ be- 
fore which some of the most important questions in Equity^ 
especially on the subject of tithes, must necessarily come for 
decision; the Reporter conceived that the same reasons 
which have sanctioned the publication of the proceedings of 
other Courts, would form his justification^ if he engaged in 
laying before the Public the cases which might be argued 
and determined before that of the Lord Chief Baron ; and 
he felt assured that a correct Report of the decisions of the 
eminent legal character who now fills that situation, could 

(40 S7 04Q. III. c. 18. 
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not fail of being highly acceptable and useful to the pro- 



In compiling the following pages^ the Reporter has been 
solicitous to give an account of those decisions only which 
involved questions of importance^ or established rules which 
previously were not considered fixed : and he trusts that 
when the period of time embraced by the following 
sheets is taken into consideration^ credit will be given him 
for having adhered to the plaii he proposed to follow. In 
the prosecution of the Work^ the selection of those cases 
'iiHily which are of inoment> and the omission of those which 
are unimportant^ will be strictly kept in view. 

If any apology were wanting for his having added notes 
to some of the cases^ it would be found in the example 
of many of the most esteemed of his predecessors. In fram* 
ing these Notes^ the Reporter has endeavoured to comprise 
in them an epitome of the Law relative to the subjects of the 
Cases to which they are annexed ; and to exphin the rules 
there laid down with as much brevity as a due attention to 
perspicuity would allow. Of the execution of this part of 
the Work it becomes him not to speak ; he can^ however^ 
aver, that no care or attention has been wanting to render 
them accurate and concise. 

The Reporter cannot dismiss these pages into the world 
without at the sartie time expressing his grateful acknow- 
ledgments to the Gentlemen of the Bar for the ready assist- 
ance he has received from them in the course of their com- 
pilation. He has also to acknowledge the obligations he is 
under to the Gentlemen of the Exchequer office, for their 
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ready communication of the papers and documents rehting 
to the causes in which they were respectively concerned ; 
and particularly to Mr. Thompsok^ the acting Registrar of 
the Court, to whose kindness he is principally indebted for 
the copies of the Decrees, which, at the suggestion of seve- 
ral Gentlemen of ^the Bar, he has taken the liberty to annex 
to the Cases to which they refer. 

LincoWM Itm^ Jvl^ 18, 1818. 
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HITCHCOCK V. GIDDINGS. ^"'hIu,'"' 

June 4ih, 

IIOMAS MILLARD being possessed of certain a vendor it 
freehold and leasehold estates, devised all his real ^nowthatho 

^nd personal property to Mary Gill and Ann IVrcnt^ actually hsw 

. . . that which h« 

^ore for their lives, and after the death of the survivor professes to 

of them to Sandji JVrenimore GilL and Ann Wrenlmorc sfH. And even 

. . . . though the 

^olmer, and the heirs of their respective bodies, as te- subject mat- 

^ants in common in tail; and directed that, in case J^^^/^p ^^"' 
either of them should die without issue, then the part of known to 
"the one so dying should go to the survivor of them, and to be^ablcto 
the heirs of his or her body; and in case of failure of a^on^»"gency 

/•iiif*i« p which may 

Issue of both, he limited the property to two persons ot destroy itim- 
the name of Vozclt; in fee. [f tt'S"* 

geary hu already happeaed, the contract will be void.. 
B 



t CASES IN THE EXCHEQUER. 

1817. After the testator's death, GiddingSj the defendant, 

^^^^^^"^^ purchased of the Vordes their reversionary interest under 

f^. Millard"^ will; and, in the month of ^/^rtV, 1810, was ap- 

GiDDiNc*. plied to by the plaintiff Hitchcock^ to sell it to him.— 

The defendant at first refused, but was afterwards pre- 

Tailed upon by the plaintiff to sell him his interest in one 

moiety of the estates in question for the sum of £5000 ; 

and an agreement to that effect was accordingly drawn 

«p and signed by the parties. 

On the Sd of Mat/ following, an indenture of bargain 
and sale was executed, by which the interest of the de- 
feadant in one moiety of the property of the testator, 
Thomas Millard^ subject to the life-estates of Mary Grill 
and Ann Wrentmore^ and to the estates tail of Sandy 
Wrentmore Gill and Ann Wrentmore Calmer^ was duly 
conveyed to the plaintiff. The plaintiff, however, did not 
pay the purchase money at the time, but gave the de- 
fendant his bond for securing the payment of it with in- 
terest. He afterwards paid the sumof j^50 for interest^ 
but never discharged any of the principal. 

It was subsequently discovered, that the tenants for 
life, together with Ann Wrentmore Colmetj who was the 
surviving tenant in tail, had, previously to the contract 
with the plaintiff, suffered a recovery, and thereby de- 
stroyed the remainder by the will limited to the Vowlesj 
and that consequently nothing passed by the bargain and 
sale from the plaintiff to the defendant 

In consequence of this discovery the plaintiff filed his 
bill, praying that the bond, given by him to the defend- 
ant for £5000, might be declared to have been fraudu- 
lently obtained, and that it might be delivered up to 
be cancelled, and for a re-payment of the money al- 
ready paid for interest^ and an injunction in the mean 
time. ^ 
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The bill charged that the defendant, at the time the I&IT^ 
contract was entered into, knew the recovery had been ,, 

• «• rr«L • Hitchcock 

suffered, but kept back that fact from the plaintiff; This r. 

was positively denied hy the answer, and no evidence was 
given to fix such knowledge upon the defendant* 

II appeared by the evidence, that the plaintiff em- 
ployed his own solicitor to prepare the conveyance, who ^ 
laid a draft of it, together with an abstract of the de- 
fendant's title, before Mr. Bridgman^ a conveyancer at 
JBalh^ who, in the opinion, which he gave upon the title, 
adverted to the power which the tenant for life and te- 
nant in tail had of barring the remainder proposed to be 
purchased. On the 19th day of Aprils the defendant 
>¥ent to the office of plaintifl^'s solicitor for the purpose 
of answering certain queries which had been made on 
the margin of the abstract by Mr. Bridgman ; and on 
that occasion the plaintiff's solicitor asked him, whether 
any recovery had been suffered ? and he then stated it to 
be his belief that none had; and in the afternoon of the 
same day a similar enquiry was made in the presence of 
the plaintiff, when the defendant returned the same an- 
swer, upon which the plaintiff expressed himself to be 
perfectly satisfied. The same assurance was given by 
the defiindant at a fHibsequent meeting which took place 
between him and the plaintiff, when the plaintiff again 
expressed himself satisfied with the bargain, and said he 
could make j£ 10,000 by it, and offered to purchase the 
remaining ifioiety, which was declined on the part of the 
defendant. On the same day the plaintiff's solicitor in- 
sisted on his accompanying him to Mr. Bridgman\ to 
liave some further conversation on the subject of the pur- 
chase ; on which occasion Mr. Bridgman stated, that the 
only difficulty in the title was, that a recovery might haVe 
been suffered, and recommended a search to be made, 
when the plaintiff observed, that he was satisfied with 

tiie purchase, that it was worth J^ 10,000, and that h^ 

B2 
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18I7, l:rd lately been in London and had made a search, and 
tl at no recovery had beon suflered. He then directed his 

Hitchcock i . , , i« i i i 

r. solicitor to proceed with the engrossment of the deed, 

Cyddings. jjj^j qp ^]^g ThursdoT/ following it was executed. Af- 
terwards, when his solicitor informed him that a reco-* 
very had been suflered, and shewed him an extract of it, 
the plaintiflf treated it with great indiflerence, and ext 
pressed considerable anxiety to purchase the remaining 
P^.olety, 

Mr. FonlfanquCj and Mr. JVlngJield^ for the plain- 
tiflf. — This is a contract which a court of equity will 
set aside. It was entered into under a mistake; the 
deibndant supposing he had semo interest in the cstato 
agreed to sell it to the plaintiff, who purchased it 
under a similar notion : it afterwards turned out that 
the vendor had no interest whatever. This is clearly 
a case in which \k court of equity will interfere to pre-? 
vent the contract, while yet incomplete, from being 
enforced. There is a difl^erence between contracts ex- 
ecuted and executqry: where the performance has been 
complete the Court will not undo it; but where it is 
incomplete, and it is founded on a clear mistake, the 
Court will interfere to prevent the party being called 
upon to complete it. The contract here is executory. 
The execution of the bond cannot be considered as per<r 
formance. In most cases, where a party cannot perform 
his engagements at the time stipulated, a security is 
given. Here was an express, or at least an implied, 
•ngagement that no recovery had been suiTcred. Tlio 
fact of the plaintiiT having made the search for the reco^ 
very hi^nself, rebuts the supposition of its being a matter 
of indiflference to him, as does likewise the tact of his 
having become tl^e purchaser, 

^ Mr. Martin^ and Mr. //ry*, for the defendants. — The 

case madp by the bill is iraud| and notbipg has been a(U 
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daced in evidence which goes to establish such a charg3| 1817, 
and indeed all idea of fraud is totally rebutted. The bar- 
gain is not of the defendant's seeking ; the plaintiiT seeks 
him, and is so well satisfied with his bargain, that even Giddinus. 
after he has heard of the recovery he proposes, if the 
defendant think fit, to purchase the other moiety. This 
part is material with respect to costs. Where a plaintiiF 
imputes fraud and fiiils, ht ought to pay the costs. There 
is no doubt this is a mistake; but if parties choose to 
speculate, and one sells a contingency, and the other 
buys it, if the contract be complete, the Court will not 
interfere. At law, if a party aware of the circumstances 
pay money which he is not compellable to pay, he cannot 
recover it (a). The defendant never gave any assurance 
that no recovery had been suffered; he only said, it tvas 
his belief that none had. The plaintiff, apprized of the 
objection, goes to London ; and having made a hasty 
search, returns into the country, and insists upon com« 
pleting his contract, and that upon terms which clearly 
imply he is aware he is purchasing a contingency ; for he 
says he shall make £10,000 by his bargain. He is aware 
that his title is such as must be blown away, if the tenant 
for life and tenant in tail join in a recovery, and persists. 
It turns out that the act has been done which he was 
forewarned might be done. Suppose it had been done, 
the next morning : he would have been in no better situa* 
tion ; and yet it is not pretended, that, in such a case, he 
could have been relieved. The only question then is, who* 
tber the bond be not payment ? A bond has always been 
considered as the close of a transaction, and even a soli^ 
citor's bill will not be unravelled if a bond has been given 
for the amount of it. Suppose the plaintiff* had given nego* 
tiable notes for the amount, would they not have been con* 
sidered as payment? Why then should a party having a 

(a) Bdbie v. Lumtey^ 2 v. Dacrety 5 Taunt. 143. 
East. 4G9. Sir C\ Bmban$ 
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1817. higher species of security be in a worse situation than be 
^"^^'^^^ would have been in if he had taken a lower. 

Hitchcock 

V. 

GiDDiifGfl. The payment of interest was a confirmation of the 
transaction. At all events there is no pretence to say, 
that what has been already paid must be returned : to this 
extent the transaction must be considered as complete. 

Mr. Fonhlanque in reply. — Although the bill im- 
putes the transaction to fraud, I am justified in taking 
the ground of mistake. The objection that the plain- 
tiff, notwithstanding he knew of the recovery, persisted 
in his bargain, is absurd ; it implies a state of tnind 
which ought to subject him to protection under a com- 
mission of lunacy. But in point of fact this was not the 
case : the plaintiff upon being apprized of the objection 
made all the requisite enquiries, and at the time he ex- 
ecuted the deed, was under the impression that no reco- 
very had been suffered. The defendant himself had stated 
his belief to be, that none had. 

The bond cannot be considered as payment^ it is 
merely an extension of the time appointed for the per- 
formance of the contract. 

The payment of interest is no confirmation ; it was 
made under the idea that the bond was in force: the 
plaintiff is therefore entitled to a re-payment. 

Lord Chief Baron. 

There certainly is in this bill a charge of fraud, which 
has been established, namely, that the defendant agreed 
to sell to the plaintiff an estate in which he had no in- 
terest. This is fraud in a court of equity; though, per- 
haps, under the circumstances of this case, it is not so in 
M moral point of view« 
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It has been said that this is a contingency, and that if 
a party having a property of which a certain event may 
defeat him, and being ignorant that such event has taken 
place, sell his estate to another, who being aware of the 
contingency upon which it depends, agrees to take the 
estate on those terms, the Court wi^ not relieve from so 
improvident a bargain ; and certainly, where a party is 
determined to speculate and purchase an interest, which 
he is aware may be defeated on the happening of a con- 
tingency, which neither he nor the vendor is able to con* 
trol, it is a foolish contract, but not such as a court 
of equity will interfere to set aside (a) ; but then it must 
be clear that the contingency by which the estate may 
be defeated, has not taken place. 



1817. 
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Here is an estate which, if no recovery had been 8uf« 
fered, was a good one. Both parties being equally igno- 



(a) If the object of the pur- 
chase be subject to a contin- 
gency which has not already 
taken place, bat which may 
take place, ctoq before the 
agreement is mutually carried 
into effect, equity will enforce 
the performance, though such 
contingency should so happen. 
As where the agreement re- 
spects an interest determinable 
on lives, and one or more, or 
e?en all the lives fall before 
the purchase-money is paid, 
equity will, notwithstanding, 
decree payment of the pur- 
chase-meney. Cass t. Rudelcj 
a Vcrn. 280. WMc t. Nuttj 
I P. Wms.61. Ex parte Man* 
mngy 2P. Wms. 410. Afar- 



timer t. Capper^ I Bro. C. C. 
1 bQ. Henhtf t. Acton^ 2 Bro. 
C. C. 17. Jackson t. Lever^ 
£. 1799 ; and the reason ap- 
pears to be, because the nature 
of the contract involying such 
contingency, the terms of it 
must be supposed to have been 
governed or influenced by the 
uncertainty of the time when 
it might happen. I Fonbl. 
Treatise, c. 5. s. 8. p. 362. n. 
But then it must be clear, that 
the contingency has not taken 
place before the contract was 
entered into ; for if it has, a 
court of equity will interfere 
to set. it aside. Hitchcock j. 
GiddingSy supra. 
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Hitchcock 

V, 
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rant that a recovery had been, suffered a^ee for the 
sale and purchase of the estate, and the purchaser is con- 
tent to abide the risk of a recovery being subsequently 
suffered* He conceives, however, he is purchasing 
something; that he is purchasing a vested interest. He is 
not aware that such interest has already been defeated. 
The defendant thinkis he has some interest ; and the plain- 
tiff thinks he is purchasing that interest : but this is not 
sufficient ; the party selling roust be satisfied that he ac- 
tually has an estate to sell. Here he only ikought be had 
it, when he had it not. He ought to have known that he 
bad it 



The execu- 
tion of a 
bond for se- 
curing; the 
payment of 
the purchase- 
money it not 
a completion 
of the con- 
tract, and 
where fraud 
is made out 
the court will 
relieve 
against it. 



It has been argued that this bond must be considered 
as payment ; and it has been said that even in the case of 
solicitor's bills, where a bond has been given for the ba- 
lance, the courts will not unravel them ; but that is because 
it must be supposed that, before so solemn an instrument 
is entered into, the parties have ascertained that the ac- 
counts are correct : but even in that case if the court can 
be satisfied that the bond has been unfairly obtained, it 
will relieve against it (a). 

In this case a fraud has been practised by defendant, 
I do not mean in a moral point of view, but such as a 
court 6f equity will relieve against. He has sold that 



(a) Equity will order an at- 
torney's bill to be taxed, 
though he has a bond, or mort- 
gage, or judgment for the a- 
mount,and eten after payment 
of It. Walmesley v. Booih^ 
2 Atk. 29. Drapers^ Com- 
pany V. DapiSj 2 Atk. 295. 
Newman ?. Paiftie^ 4 Bro. CC. 
350. 2 Vcz. Jan. 199. But it 



is not a matter of course, for 
after long acquiescence and a 
security given, the court will 
not interfere, unless upon a 
special case of fraud or grossly 
improper charges. Langsfqffc 
V. Taylor^ 14 Vez.2G2. Cooke 
Y. Seiiree^ 1 Vez. and Beam. 
126. PUnderleath v. Frascry 
3 Vcz. and Beam. 17 4. 
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%vhich he had not, — and shall the plaintiff be compelled to 
pay for that, which the defendant had not to give ? 

With respect to the interest, that follows the bond. — 
If application had been made for an injunction before 
payment, the ^ourt would have prevented it : it must be 
repaid. 

With respect to costs, both parties have acted with an 
equal degree of folly ; and one ought not to be in a better 
situation than the other. Both parties must pay their 
own costs. 



I81T, 



Hitchcock 
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Where a bond 
is void, a re- 
pyment of 
mterest which 
has been paid 
on the suppo- 
sition of lU 
boin*; valid, 
will be de- 
creed. 



Decree, Wednesday tbe 4th 
^ay of June, 1817. — It isor- 
clcred, adjudged, and decreed, 
by the court, that the defendant 
do deliver up to the plaiutiff* the 
bond ill the pleadings of this 
cause, mentioned, to be can'< 
celled. And it is further or- 
dered by the court that it be, 
and it is hereby referred to 
the deputy to his Majesty's rc- 
Tnembrancer of this court to 
take an account of what has 
been paid by the plaintiff to 
the said defendant for interest, 
or otherwise, on account of 
the said bond. In the taking 
of which account the said de- 
puty remembrancer is to make 
to all parties all jusjt allow- 
ances ; and all parties are ^o 



produce, &c. And it is fur- 
ther ordered by the court 
that the said defendant do re- 
pay to the plaintiff what (if 
any thing) upon taking the 
said account, shall ha?e been 
received by the said defendant 
for such interest, or otherwise, 
on account of the yaid bond, 
as aforesaid. And it is further 
ordered, that the icjuncttou 
heretofore granted in this 
cause, to restrain the said de- 
fendant from proceed! u<^ at 
law against the said plaintiflf 
upon the said bond, be, and 
the same is hereby made per- 
petual ; and it U further or- 
dered that each party do bear 
and pay bis and their own 
costs of this suit. 
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Jm» sih. BENNETT, Clerk v. SKEFFINGTON. 

The mere fact rfl HIS was a bill for tithes, filed by the rector of the 

of paymeat I . oi . 

from a period -■- parish of Skeffington^ in the county of Leicester ^ 

the*[sih eT ^^^ defendants by their answer set up a composition 

will- not be real, entered into before the 13tb Eliz. between the then 

^bHsha rector and the owners of certain closes or parcels of 

compositioo land within the parish, called the ancient meadows^ (being 

deed or in- ^^ lands in question) and all other competent and neces* 

ttrument by sary parties, by which composiiion an annual sum of 40/. 
whichjtwas , ... . . . 

made must ^&s made payable to the rector by the owners or occu- 

be produced, pjg|.g ^f ^1,^ gj^jj closes or parcels of land, by equal half 
dence given, yearly payments. 

to shew that 
it has ex- 
isted. _ In the year 1807 a bill was filed by the present rector 

• a^inst the occupiers of the same lands, for an account of 
tithes up to that time ; and the cause came on to be heard 
in December, 1810, when the defendants set up the un- 
interrupted payment of the^um in question as a modus i 
to rebut which, the plaintiff read as evidence the testi- 
mony of witnesses in a cause in this court, in the year 
1715, between the then rector and an occupier of some of 
the lands in question, which went to prove that 150 years 
before that time, upon an enclosure taking place of part 
of the lordship of Skeffington, an agreement was made 
t)etween the then rector and the proprietors, that a com* 
position of 40/. should be paid in lieu of all tithes arising 
from all the new enclosures. This evidence was held to 
be conclusive against the modus, since it shewed a com- 
mencement of the payment posterior to the time of legal 
memory (a). 

(a) Bennett v. Nedcy Wightw, 324. 
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The bill now before the court was for the tithes subse- 
quentlj accrued on the same lands, and the same annual 
payment was set up as a composition real. 

The defendant proved the regular payment of the 40/. 
per annum, and read the testimony of the witnesses in 
the cause in 171^, before alluded to, but produced no 
other evidence to shew that any deed of composition or 
agreement in writing ever existed. 

Mr. Fonblanqm€f Mr. Martin^ and Mr. Dowdeswelly 
for the plaintiff, contended that they ought either to pro- 
duce the deed, or give some evidence to shew that such 
an instrument had existed, and that the payment of a 
sum of money would not alone be sufficient to establish 
a composition real^ and cited the former case of Bennett 
V. Neale (a). 

Mr. Dauncey^ and Mr. Boteler^ for the defendants. — 
In that case the question was not argued at all ; the sole 
question was, whether after having set up a modus, it 
was open to the defendants to take advantage of the evi- 
dence produced by the plaintiff to prove the existence of 
a composition real. The evidence in the former case 
overthrew the modus, as it shewed a commencement of 
the payment, subsequent to the time when such a pay- 
ment could be considered as a modus. The'^ evidence 
now shews an agreement entered into for such payment 
anterior to the restraining statute of the 13th Eliz. and the 
question is, whether the court will decide that this ought 
to be set aside, or will let it go to a jury ? The evidence 
shews an agreement, stated to have been made between 
the rector and parishioners, not exclusively, but with all 
other 4:ompetent and necessary parties. It will be said 




(a) Aottf. 
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1817. that such an aj^eeroent was void, unless the patron and 
ordinary were parties ; but after 300 years the court will 
presume that it was made with the concurrence of all ne- 
cessary parties (a). If a written document be necessary 
to support the defendant's case, it must be admitted we 
have it not, nor any copy of it, nor can we produce any 
witnesses who ever saw it : but there are traces of the 
existence of such an instrument. The evidence points 
at a particular period. Most cases which have been de- 
cided have been those of mere naked payments : but here 
the evidence goes further, and points at a particular time ; 
it shews that an enclosure took place, and that at that 
time the agreement which has been mentioned was en« 
tered into. 

Lord Chief Baron. 

The case is simply this : here is a demand for tithes ; 
the defendants say they are not liable, because tiiere 
is a composition real affecting the lands in question. 
This is proved by shewing that at a given time an 
agreement was made (to put it in the strongest light, 
we will say by all necessary parties,) but no evidence 
at all is given to prove that any written instrument 
ever existed. In this state of the case, were I to de« 
cide in favour of the defendants, I should be over^ 
turning all the cases on the subject. There must be 
some evidence of a deed of composition in writing be- 
tween all necessary parties (6). There is no evidence 

(a) The consent of the or* (6) Although it is not ne^ 

dinary to a composition real cessary to produce the deed of 

may be presumed from length composition. Chapman v. 

of time. Sawbridge v. BrU' Monson^ 2 P. Wms. 573. Yet 

ion^ 4 Gwill. 1397. 2 Anst. there must be evHence tend^* 

372. S. C. ing to shew that such a deed 
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here but proof of a payment for a long course of time, 1817. 
and a date fixed for the commencement of that payment. ^^^Xm^ 

V. 

Account decreed. Skeffing- 



TOK« 



has boon execated. Robinson t. St Edmunds t. JVrighty Com. 

Jppfehy, 3 G will. 1101. Smith R. C43. Ekini. Pigotj 3 Atk. 

?. Godilard, Exch. Mich. T. 298. Knight t. Halse^, 2 Dos. 

1777. Jleathcoie v. Main- andPul.300. BenncU y.Skc/. 

varing^ 4 Gwill. 1345. Dnrj/ flngton^ supra. 



WILLIAMS, Clerk, v. PRICE and Others. Crays inn 

HalU 
June 5t 

THIS was a bill by the Vicar of the parish of Romsej/^ The words 
in the county of Southampton^ against the occupiers gardens, cur» 
ofcertain lands within the parish, for an account of va- aHerage'intiw 
rious descriptions of small tithes taken by them from, the ^"fi^'^'J'g"^^ 
)ands in their occupation, a vicar the 

tithe of pota- 
toes and tur- 

The perception of most of the titheable matters sought wip», or of any 
was admitted by the answers ; but a claim to some of them n^^ known ia 

was set up by the impropriate rectors, who were there- J^'ngiandat 

, . V . the time. But 

fore made parties to ^he suit. where there 

appears to 

The principal question in the case was, whether the general per 
plaintiflT, as vicar, was entitled to the tithe of potatoes ^c\}i\Qn of all 

, , . . /. 1 1 *»^»" lilhes 

and turnips grown in fields. by the vicar, 

a siibseqiiont 
endowment 

In support of the vicar's right, an old endowment of will he prc^ 
the Bishop of IVinchcstcr in the year 1322 was read, by gln"n^ti|l|g^ 
which it was declared, " that the vicar, and his successors of every de- 
fer the time being, should receive the tithe of flax, hemp, Scr whicliThe 
apples, pigs, geese, cows, milk, cheese, calves, pullen, ^^^\^^ ^^'^l ^« 

these articln, 



li 
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Williams 

V. 

*Fbice» 



honey, pigeons, handicraft trades, gardens^ curiildgeSy 
^SS^9 ^^^ ^^^ confessions, funerals, and legacies given 
by the dead (except, &c.) ; and also all that portion of 
tithe hay, viz. &c. ; and also all offerings and oblations at 
the altar of St, Lawrence^ or any where else in the same 
church, howsoever or wheresoever arising, or by what- 
soever name they were called, which theretofore belongssd 
to- the two prebendaries therein-mentioned,. &c." 

There were also read, on the part of the vicar, certain 
admissions which had been agreed upon by the parties, 
by which it appeared that for upwards of fifty years pay- 
ments had been made to the vicar in lieu of tithes of hop 
gardens in the parish, of from two to five acres in extent »^ 
and also that various payments had, for eight years pre- 
cedingy been made to the vicar in lieu of'the tithe of po* 
tatoes grown in fields of several acres. 

Mr. Martin, and Mr. Wray^ for the plaintiff. — TBc 
word gardens in the endowment will carry all garden- 
stuff wherever grown ; that potatoes and turnips were ori-^ 
ginally cultivated in gardens, there can be little doubt, and- 
consequently, under the endowment of the tithe of gardens, 
the vicar must be considered as entitled to those articles, 
although grown in fields. In all cases of small tithes, no- 
matter how extensive^ the cultivation may be, they are 
still small tithes (a) Lord Hardwicke, on his attention 



(a) The true distinction be- 
tween great and small tithesdoes 
not depend on the quantity or 
locality of the things titheable, 
but on their nature; so that 
things properly coming under 
the description of small tithes, 
such as potatoes, &c. do not 
change their nature by being 
sown in great quantities in a 



common field. Smithy. Wyaity 
2 Atk. 364. E converso, great 
tithes do not lose their charac- 
ter in consequence of the li- 
mited extent of their cultiva- 
tion ; thus, wheat or corn sown 
in a garden or orchard does 
not lose its genuine and intrinsic 
quality, but continues a species 
of great tithes* Mosely 909. 
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being called to this gubject, said, it was the things grown 
and not the quantity which made the distinction (a). The 
word gardens must be liable to the same construction ; it 
can have no meaning, except as to the particular matters 
grown in gardens ; and under this endowment all matters 
grown there must be subject to pay tithes to the vicar, 
however extensive the cultivation may be. It is true, 
potatoes and turnips were not known at the time of the 
endowment; but there is no doubt that when they were 
known, they were first cultivated in gardens. 

But this is not all : the word curtilage is used, which 
IS a word of more extensive comprehension, and means 
a portion of ground larger than a garden. In Cowell(b) 
Curtilagium is said to be derived from the French word 
coury a court, and to mean a piece of ground lying near 
a dwelling-house, where they grow hemp, beans, and 
SQch like. There is also the word alteragium^ which will 
carry small tithes of every description. It originally 
meant those things which were offered at the altar, but 
has been held of sufficient extent to carry every species 
of small tithes (c). 

This construction of the endowment is also supported 
by the usage ; an usage of fi(ty years is evidence of one 
for an anterior period. It appears by the admissions, 
that the tithes of hops have been paid to the vicar for 
upwards of fifty years, and there is no doubt that hops, 
at the time of the endowment, were equally unknown 
with potatoes, and were originally the subject of garden 



1817. 




(fl) iSmiih V. W^of/, 2 Atk. 
364. 

(5) Cowell's Interpreter, 
tit. Curtilage, 

(c) Where alteragium is 
mentioned in old endowments, 



and supported by usage, it 
will extend to small tithes, but 
not else. 2 Gwill. 629. J?^^- 
noldsT, Greency4Gm\\, 1573. 
2 Bulstr. 27, S. C. 
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1817. cultivation; there 19, besides, an admission of payments 
on account of the tithe of potatoes for many years back. 

Mr. Davnce?/, and Mr. Netcland, for the defendant. — 
This is not the case of a vicar founding his claim on 
u.«age, but on an endowment. There is a difference 
where a vicar prodnccs an endowment, and where he 
founds his claim on evidence supposing an endowment ; 
an endowment may certainly be corrected by subsequent 
usage; but where one is produced, much more evidence 
is required to give a vicar tithes not mentioned in it, than 
where his ri^ht to all tithes rests only upon presumption. 
If a perception of tithes be founded in wrong, it will not 
give a title against a rector. There is no pretence to say 
that the tithes of potatoes and turnips are included in this 
endowment. 

The words insisted on are gardens and curtilages ; but 
it cannot be contende<l> that these words give the tithes 
of every thing which may be cultivated in them. To 
argue that potatoes, which were subsequently introduced, 
are liable to tithe under these words, because they were 
originally cultivated in gardens, is absurd. 

The word gardens must be confined to local situation, 
and can mean only the ancient gardejjs that were subsisting 
at the time. Lord Ilardwickc^ dictum merely went to say, 
that the nature of things could not be changed because 
of the extent of cultivation. The endowment mentions 
apples. If the construction contended for be correct, 
they need not have been mentioned, as there is no doubt 
they were originally cultivated in gardens. As to the 
word curtilage^ Cozcell, it is said, states, that it is indica- 
tive of a court or place near the house, where hemp and 
beans are grown; then it cannot mean fields where other 
things are cultivated. The allusion to the word altera^ 

glum shews a distrust iu the construction contended for 

3 
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\bis to the other words. It has been said, this word will 
include all small tithes; but it cannot include potaioesy 
when at the time the custom to which it refera was in 
existence, potatoes were unknown in this country. It iff 
clear the words of the endowment do not give the tithe 
of the articles contended for, and there is no usage to 
raise a presumption of a subsequent endowment. In 
order to give any tithe to the vicar, it must be shewn to 
be completely out of the rector by a clear right, or by un- 
doubted usage founded on the acknowledgment of a right. 
In this case there is no perception against the rector, 
except as to potatoes and hops ; and the payment of these 
by the occupier can never prejudice the rector, unless it 
lie shewn to have been done with his privity. The pro- 
bability is, the rector knew nothing about it. As to 
the tithe of hops, they were grown in places usually 
called hop^gardensy and therefore were liable to be paid 
under the endowment With respect to the receipt of 
the tithe of potatoes, that can avail nothing, as it has 
only taken place since the plaintiff was vicar ; and there 
is no evidence of the payment of the tithes of turnips, 
or any other species of tithes, or of any payment in lieu 
of them. 



1817. 



Williams 

V. 

Prick. 



* Mr. Martirtj in reply. — This is not a question on the 
^idowment alone, but on the endowment as coupled with 
the usage. Endowments may be either enlarged or nar- 
rowed by subsequent usage (a). Up to the statute of 
Elizabeth (fr), they might be modified according to the 
convenience of the parties. 



(a) Where a vicar has used 
time oat of miod, or for a long 
'time, to take tithes or other 
profits, he will not be con- 
cluded by their not being ex- 
pressed in the endowment of 
the vicarage; but it will be 



presumed, that the vicarage 
has, at some time or other, 
been augmented therewith. 
T\tiss V. Brazen NoseCoUege^ 
2 GwilL 614. Hard. 3^8. S. C. 
(6) 13 Eliz. 



Williams 

' r. 
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1817. We have here eyidence of an uninterrupted uaage for 

fifty years, and that is eyidence of an anterior usage. 
With respect to the objection that the hops were grown 

Fnict. in places usually called hop-gardens, that is absurd. la 
this question to depend upon whether J. S. calls the 
-place, where he grows his hops, a hop*garden, or a hop-^ 
ground? 

It has been said, it does not appear that any tithe waa 
paid of any other article ; but the defendant ought tm 
have shewn, that other articles have been grown. It is 
true, there is no evidence that potatoes were originaUy 
grown in gardens; but that is an historical fact, and a 
judge must be allowed to make use of his own historical 
knowledge. 

LfORD Chief Baron. 

There must be a decree in this case for the plaintifl^ 
since the defendant admits some articles to have beea 
taken by him, respecting which there is no dispute. It 
is difficult, however, to give the vicar the particular ar- 
ticles contended for without resorting to a subsequent 
endowment. The grant of the tithe of gardens, certainly, 
cannot carry all things which may have been originally 
cultivated in gardens. The same observation applies to 
alitragium and curiiluge. But whatever my opinion may 
be with respect to this endowment^ I think there is 
enough, in the usage, to authorise the presumption of a 
subsequent endowment of all small tithes, and this will 
carry articles of modern introduction (a). There seems 
to have been a general perception of every descriptioa 
of small tithes by the vicar. If on a jury I should 
have felt bound to decide in favour of the. vicar, and 
in this situation I am equally obliged to decide upon the 

(a) Ace. Vide Cwdiffe^ Bart, also KemUtoM v» fVdUot^ IbkL 
V. Tqy/or, t Price, 329. Fide i«0, III notis; 
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evidence before me : my doubt was, whether an issue 
should not be granted to the rectors ; but I think I cannot 
grant it. 

Mr. Dauncey and Mr. Newhnd insisted on the right 
of the rectors to an issue, and cited Gamons v. Bar* 
fiard(a). 

Lord Chief Barok. 

In Gamons v. Barnard he was occupier as well as 
rector ; and a decree might therefore be made against 
him as occupier, which would have bound his rights as 
rector : but here I can make no decree at all against the 
impropriate rectors. Tho fiict is, they ought not to 
have been parties^ and the bill must be dismissed as 
against them. 

Mr. fVray. — The occupiers were forced, by the claim 
of the rectors, to resist the demand ; and we therefore 
made them parties. 

Lord Chief Baron. 

Let tbe bill be dismissed as against them without costs. 

(a) 4 Gwill. 1462. 
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fFeamintUr Between WILLIAM HAMIL, DAVID ROBERTS, 
jmSHm. THOMAS BROWN, and WARREN JANE, 

Plaintivfs, 

AND 

THOMAS STOKES, JOHN BISS, SAMUEL 
LONGMORE, BENJAMIN PRICE, THO- 
MAS ROSSITER, and WILLIAM BAKER, 

Defendants. 

yi, being an ^'S January 1808, Thombs Stokes the derendant being ia 
TaU9™m)ii"2^ X considerable business as an attorney at Chepstow^ pre- 
to enter into 'yailed upon the plaintiff Hamil to enter into co-partner- 
^th himmr ship with him for the term of five years, for which Zfir* 

the term of ^^ ^^s to pay 1050/. 
five years, lor ^ •' 

which he ii to 

najioso/. but ^ Hamil had not at that time been admitted an at- 
before four- 
teen months torney ; it was arranged that the partnership should com- 

!<[?8uesouta ™^"c® ^""o™ ^^^ *™® ®f '^'^ admission, and that part only 
commission of the premium, viz. 500/., should be paid immediately, 
against B? and that the other part should be secured by the bond 
which puts an ^f HamiL and of some responsible person as his surety. 

end to the .i*. %» t » n* ». i 

partnership. Articles of co-partnersbip to this effect were accordingly 

Held a fraud executed by the parties, upon which occasion jETamt'/paid 

^. and he is down the 500/., and he and the plaintiff Roberts, whom 

pay partofthc ^® ^^^ prevailed upon to become his surety, executed a 

premium bond for securing to Stokes the remaining 550/. to be 

readybeenad- paid by yearly instalments of 100/. each, with interest. 

Tanced,andto 

boiidgiven^y The articles were dated the 26th of January 1808 ; 
B, for secur- j^,j j ^„ i\^q 4t[, Jay of Alay following Hamil was ad- 
msthere- • , . i A^ -.Jr 

raainder(a). mitted an attorney in the Courts at Westminster, from 

(«) Vide Neuton v. Roxsse^ 1 Vera. 460. 
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tvbich time tbe partiTership between him and Stokes com- : 18 17. 
inenced. ^^^"V^^/ 

Hamil 

The first instalment of the 350/. secured by the bond, Stokbi, 
together ^ith the interest, was paid when due ; but on 
the S4th of June 1809, being bout fourteen months 
from the commencement of the partnership, a commiission 
of bankrupt was issued against Hamil at the instance of 
Stokes who was the petitioning creditor, under which 
Hamil was declared a bankrupt; and the plaintiffs 7710- 
mas Brown, and Warren Jane^ were chosen assignees 
of his estate and effects. 

The partnership between Hamil and Stokes being 
thus dissolved at the instance of Stokes, the assignees of 
Hamil insisted that as the consideration for which the 
1050/. was to be paid to Stokes had failed, and that 
by the act of Stokes in suing out the commission, he had 
no right either to enforce the bond, or to retain the 500/., 
and 100/. and interest already paid. They therefore, to- 
gether with Roberts the surety, filed a bill against Stokes, 
and Biss and Longmore, who were his assignees under 
a commission of bankrupt which had been isf^ued against 
him, and also against Benjamin Price, to whom the bond 
had been assigned, as a collateral security for some money 
due to him from Stokes / praying that the bond might be 
delivered up to be cancelled, and that they the assignees 
might be admitted to prove as creditors, under the com- 
mission against Stokes for the amount of the 500/. and 
100/. and the interest already paid by HamiL 

An action had been commenced against Hamil by 
Price in Stokes^s name to recover payment of the second 
instalment due on the bond, and which the bill also sought 
to restrain by injunction, for which purpose HamiPs name 
was used as a co-plaintiff. 

The facts were all admitted by the answers as stated. 
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1817. After the original bill was filed, the defendants Biss and 

^^^ Longmore were removed from their situation of assig- 

V, nees, under Stokes*^ commission ; and the defendants 

'^'' Rossiier and Baker were chosen in their stead, and were 

brought before the Court by a supplemental bill. 

Mr. Dauncej/ and Mr. WycAt for the plaintiffs. The 
question in this case is, whether Slokeiy who has made 
JBamil a bankrupt, or Price^ his assignee, can compel 
the payment of the remainder of the money secured by 
the bond, and also retain that which has been already 
paid? 

Where the object of a bond has failed, the liability on 
that bond has ceased. Here the partnership which was 
the object of the bond was determined by the bankruptcy; 
and that having been effected by the interference of 
Siokesy the contract is at an end. 

It is the constant habit in cases of apprenticeship, 
where the master is the person who breaks the con- 
tract, that the whole or part of the premium is returned. 
This is the case in the chamberlain's office; and the 
principle of it is, that where a person by his own act 
puts an end to a contract, it is not fiiir he should be 
allowed to insist upon the benefit of it. Had this re- 
mained a question between Hamil and Stokesy there 
could not have been a doubt respecting it. Then can 
the defendant Priee be in a better situation ? A bond 
being a chose in action is not assignable at law: if any ac- 
tion is brought upon it, it must be brought in the name of 
the obligee ; and if there be any equity against the obli- 
gee, there is the same against the assignee; notice makes 
no difierence. 

Mr. Martin^ and Mr. Treslovej for the defendants 
Siokesy BisSf and Longmore / Mr. Beamesy for the de- 

1 




CASES IN THE EXCHEQUER. 

fendimtfl Rassiter and Baker ; and Mr. Joseph Martin^ 
lor the defendant Price. 

The dissolution of the partnership was occasioned by Stokis. 
the conduct of Hamil himself in committing an act of 
bankruptcy^ and not by Stokes in siring out the commis* 
sioQ. 

In order to establish the platntiflTs case^ it ought to 
liave been shewn that Stokes had some power to restrain 
Hamil from committing an act which would dissolve the 
contract, or that some fraud was resorted to on the part 
of Stokes to procure the commission. This is not like the 
case of an apprentice : in order to assimilate it to that, it 
ought to have been shewn that Stokes broke the contract. 
But here the act done was Hamtrs; Stokes only took 
that advantage which he was authorized to take to save 
himself. It is like the case of two men attempting to 
save themselves from a shipwreck by means of one plank 
which is not large enough to preserve both ; one has a 
right to push the other off to save himself. Here the 
credit of Stokes depended on Hamil; and if /famt7 had 
sank whilst the partnership existed, Stokes must also have 
perished. Stokes therefore had a right to push Hamil 
off for his own preservation. 

Suppose it had been notorious that Hamil had com- 
mitted an act of bankruptcy, — would any body say Stokes 
would have been justified in continuing the partnership ? 
Can the circumstance of its not being notorious but in 
fhe knowledge of Stokes alone, make the difference con- 
tended for ? Suppose he had committed a felony, and 
Stokes had prosecuted him, — could it be said that Stokes 
bad put an end to the contract ? ' 

The only case on the . subject of roaster and appren- 
tice; 18 that of iSToi/ V. fVebb(a)j and thatisinfiivour of th« 

(o) t Br o. C. C. 79. 
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principle now contended for. There the Master of tbe 
Rolls said, if the determination of the apprenticeship 
had been in consequence of the misconduct of the ap- 
prentice, it would have been a forfeiture of the premium. 
In this case, the determination of the contract was occa- 
sioned by the conduct of Hamil in committing an act of 
bankruptcy. There is another difficulty : the plaintiffs 
cannot be entitled to the whole money, because they have 
had the benefit of the partnership for fourteen month?. 
Suppose the commission had been sued out a year only 
before the end of the term,— could it have been said, the 
whole money is to be returned, and the defendant allowed 
to retain whatever profits he may have made during the 
period in which the partnership continued to exist? 
There must be some apportionment ; — and how is that to 
be made ? 

At all events the assignees are ejntitled to set off the 
amount of the debt upon which the commission was sued 
out against what they have to repay, and also to some 
allowance for the fourteen months during which the 
partnership lasted. 

Lord Chief Baaon. 

If this had been a case merely between the plaintiffs 
and Stokesy no man could have entertained a doubt re- 
specting it. Here is a man who, being an attorney, prevails 
upon another who is not an attorney to enter into an 
agreement that, when he is, he shall become a partner 
with him for five years ; and for this he is to pay one 
thousand guineas. At the end of the thirteen months 
the partnership is determined, and the whole benefit of 
it lost 'to the plaintiff, and that by the act of Stokes^ in 
suing out a commission of bankrupt against him. When 
Siokes admits that he procured a commission against 
ffamilf be admits that which no man of moral feeling 

2 
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can hear without iDdignation. Courts of Equity would 
hfi a nuisanee instead of a benefit, if they did not relieve 
a plaintiflT from an engagement which the conduct of the 
defendant had determined. 

The a9signees are right in endeavouring to procure 
what they can for the benefit of the estate : but they and 
Mr. Price are subject to the same equity as Stokes was 
liable to, and must therefore stand in the same situation. 
The injunction must be continued, and the bond de* 
livered up to be cancelled. Refer it to the deputy re- 
membrancer to inquire what ought to be paid to the as- 
signees of Hfimil^ in respect of the 600/. and interest ad- 
vanced by Hamil to Stokes, The assignees of Stokes 
must have the benefit of the debt, upon which he sued 
out the commission against Hamily and also an allowance 
for the time during which the partnership continued; 
an enquiry should therefore be directed as to these 
points. 

The costs must be in favour of the plaintiffs, except ai 
to those of Longmore and Bm, Stokes\ first assignees, 
Mrho must have the costs from the time of their removal 
to the hearing. 



1817. 

Hamil 

r. 
Stokki. 



Ttsesdajfy the 10th day of 
^une 1817. 

It is ordered, adjudged, and 
decreed by the Court, that 
'^he defendant Benjamin Price 
"^io deliver up to the said plain- 
'^ffs to be cancelled the said 
%ond bearing date the twenty- 
sixth day of January^ one 
thousand eight hundred and 
^ht, from plaintiffs William 
Jhmil and David Roberts to 



the defendant Thomas Stokes 
for securing the sum of five 
hundred and fifty pounds and 
interest, and assigned by the 
said defendant Thomas Stokes 
. to the said Benjamin Price^ 
as in the pleadings of this 
cause mentioned. And it is 
further ordered that the in- 
junction heretofore granted in 
this cause for staying the said 
defendants Thomas Stokes and 
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Benjamin Price from proceed* 
iag at law against the said 
plaintiffs toQcbing the said 
bond be, and the same is here- 
by continued till the further 
Older of the Coort to the con- 
trary. And it is farther ordered 
and decreed by the Court 
that it be, and it is Hereby 
referred to Abel Moy$e^^ Esq. 
the deputy to his Majesty's 
Bemembranoer of this Court, 
to enquire and ascertain and 
state to the Court, how much 
of the sum of six hundred 
pounds paid by the said plain- 
tiff William Hamil to the said 
defendant Thomas Stokes^ as 
part of the premium or consi- 
deration for the said co-part- 
nership between them in the 
pleadings mentioned, ought to 
be retained by the said defend- 
ant JTiomas Stokes^ in respect 
of the time that the said co- 
partnership subsisted ; and let 
the sum of one hundred and 
eighty eight pounds six shil- 
lings and seren pence in the 
pleading mentioned, be added 
to what the said master shall 
findoughtto be retained. And 
if the amount thereof shall not 
equal the said sum of six 
hundred pounds, then let the 
said plaintiffs Thomas Brown 
and Warren Jane proye tbe 



remainder under die commts^ 
sion against the said defendant 
Thomas Slokee : but if the 
amount thereof shall exceed the 
sum of silt hundred pounds, 
then let the difference be 
proved by the said defendants 
Rossiter and Baker against the 
estate of the said plaintiff 
WilUam HamU. And it U 
hereby also referred to the 
fiaid deputy remembrancer 
to tax the said {plaintiffs their 
costs of this suit, and also the 
cost of defendants John Bis 
and Samuel Longmore from the 
time of their remoral from be* 
ing assignees of the estate and 
effects of the said defendant 
Thomas Stokes up to the hear- 
ing of this cause. And it is 
farther ordered that such costs 
of the said defendants John 
Biss and Samuel Longmore^ 
when so taxed, be paid to them 

* 

by the said plaintiffs. And it 
is further ordered and decreed 
by the Court that the said 
plaintiffs do stand ag credttom 
on the estate of the defendant 
Thomas Siokesj for the costs 
of the said plaiotiffa so directed 
to be taxed as aforesaid, and 
for the costs of the defendaota 
John Biss and Samuel Long* 
more so directed to be paid 
by tbe said plaintiffii to thm 
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laid defendant as aforesaid ; jamin Prkej Thomm RosH^ 1817. 

and the Court does not think Iw, and WMiam Bakery in ^"^^^v^X/ 

proper to give anj costs to de- respect to their defence of ^^ 

fendants Thomoi Stokes, Ben- this suit. Stokbi. 



GILLEBRAND v. SCOTSON. 

THE plaintiff in this case was entitled to the tithes Although it is 
of the parish of CAorfey, in the county of iMncastrr, ^^^l^^^l^ 
under a lease from the rector ; and filed this bill against to set out the 
the defendant, as occupier of a certain form within the bou^^g ^f 

parish, called Astley Hall farm, for an account and pay- iaudi claimed 
^ « 1 - .. \ . .. . ■ joi/\ tobecxempt- 

ment of the tithes taken by him in the year loiO. ed by reason 

of a modus, 

The defendant by his answer insisted that the plaintiff be described 
was not entitled to the tithes of any of the titheable mat- J^"^^ J^^^ 
ters which grew upon his said farm, or to any composition it may appear 
in lieu thereof, save the modus thereinafter mentioned ; ^tthelanS 
because the said (arm was parcel of the demesne lands of are in request 
a certain mansion hoose called Astley Hall, situate in the exemption is 

parish of Chorley ; and which demesne lands were usually claimed ; and 

^1 . A 1 »ir .1 1 1 • J ix Ai. ^^^ **>e land 

called Astley Hall demesne, and compnsed altogether in question is 

about 219 acres, t roods, and 36 perches, statute measure ; J* porUo^^ 
and that from time whereof memory of man was not to covered by a 

the contrary, a certain modus of 405. per annum had been f q"^ ^ -^^x, 

and then was payable to the rector of Croston, (of which J*®^!?"* *® 

parish of Croslon the parish of Chorlet/ formed part, until the particular 

divided by an act of parliament mentioned in the bill,) by J^jJ*"/^® 

the proprietor of the said mansion house and demesne laad over 

lands, for and in lieu, and in full satisfaction and discharge, modus ex- 

of the tithes yearly arising thereupon, and had and taken tends must be 
from the whole of such demesne lands. 

The case was first ai^ued upon the question, Whettier 
the modus was properly laid in the answer ? 



GlLLIBEAHD 
V. 
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1817. Mr. Martin and Mr. Roupell for the plaintiff, objected, 

that the lands covered by the modus were not described 
with sufficient certainty, being merely described as lands 
SeoTfoff belonging to a mansion house, without any metes and 
bounds being set out, which they contended ought to have 
been done on the authority of Croji v. jlj^er (a). 

« 
Another objection was, that it was laid to be payable . 
by the proprietor, whereas it ought to have been payable 
by the occupier. 

Mr. Dauncei/ and Mr. Blake for the defendant. — The 
description in the answer is sufficient ; where a general 
name is given, that is a sufficient description : boundaries 
and buttals are only necessary to make that known which 
is not known before. The case of ancient orchards, which 
is in point, establishes the doctrine that, if a thing be given 
by a well-known name, that is sufficient : in this case they 
are described as demesne lands, which is a sufficient de« 
Bcription. 

It is not necessary to set out a modus so strictly in an 
answer, as in a biU. In the case of Mallock v. Browse (b)y 
the court helped the imperfect manner in which the modus 
was set out in the answer. The difficulty in Croft y. 
jlj/er arose from there being three moduses. In Fj^se 
v. Duntxe(c), it was treated on both sides ^s clear, that if 
the number of acres bad been set out, the modus would 
have been well laid ; the land there was merely called an 
estate. The case of Ord v. Clarke (cf), is exactly similar to 
this : there the modus was claimed in respect of divert 
parcels of land, containing about 61 acres, parcel of an 
ancient estate called R. estate consisting of 1500 acres co- 

(a) 4 Gwill. 1325. (e) 3 Gwill. 1124. 

(6) 3 Gwill. 905. Amb. {d) 4 Gwill. 1437. 
423. S. C. 
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vered by the modus ; and the court thought the description 
sufficiently certain. 

"^ GlIfLCBRAND 

V, 

With respect to the other objection, viz. that the modus ScoxiOM. 
is payable by the owner, and not by the occupier, the same 
point was raised in Ord v. Clarke (a), ^nd overruled. It is 
more advantageous to the parson to have the proprietor 
of the estate to look to for payment, as he is generally a 
more substantial man than the occupier. 

Mr. Martin^ in reply. — The word demesne is not a ge- 
neral name ; it is only applicable to lands belonging to the 
crown or to a manor, and cannot be referable to those of 
a mansion. The demesne lands of the crown were those 
which were held by the crown in its own occupation, and 
were therefore frequently exempted from tithes ; but if 
alienated, the exemption went. The appellation of de- 
mesne lands, as applied to a manor, means all the soil in 
the lord's occupation ; but for a person, not claiming to 
be lord of a manor, to call lands in his occupation de- 
mesne lands, is a case of the first instance. To have ren- 
dered the description here complete, it should have been 
said that Astley Hall was a house belonging to a manor, 
und that the demesne lands of that manor were covered 
by a modus. We could then have understood why an agree- 
ment should be made with the lord of a manor for a mo- 
^us payable by him, because he is supposed to be always 
in occupation ; to speak of demesne lands is too vague, 
unless applied to lands belonging to the lord of a manor. 

Lord Chief Baron. 

I wish to hear the evidence : the defendant says he is 
not liable because of a modus, but cannot apply that modus 
to bis particular farm, it being only part of a larger fiirm, 
to which his modus is applicable. 

(a) A4it?, 
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J817. The defendant's description of hisown form is suflScient; 

but with respect to the larger form, my impression cer- 
tainly is, that it is not sufficiently described. 



GlLLBBaAHD 

ScoTioir. 



Evidence was then read on the part of the defendants, 
to prove the payment of the modus in question, for up 
wards of 150 years ; and that no tithes had ever been ren« 
dered on account of any part of Astley hall form, except 
an allotment of common, called Heald meadow, which 
had been added to the form about 40 years before, and 
which was generally supposed to be tithable. 

Lord Chief Baboh. 

Junt S3. -^^ 1 understand this case, there is evidence sufficient 

to prove the payment of the modus; but there is a diffi- 
culty as to the manner in which the modus is pleaded, it 
being laid at 40^. a year, payable for the demesne lands 
of a certain house, of which the form in question is part. 

It appears to me that a modus being stated to be appli- 
cable to a general estate, and not to the particular form in 
question, there ought to be some description of the estate 
to which it applies : if it had applied to the form only, 
the description here would have been sufficient ; but it is 
said to apply to the whole of Astley Hall demesne, without 
any metes and bounds being mentioned to shew what that 
demesne is. 

Although it is not necessary in an answer to set out 
the metes and bounds of lands claimed to be exempted by 
reason of a modus (a), yet it is necessary to give such a 

(«)TheindBlgeDceof courtiof appear that the defendant has 

equity to the manner of statuig a good defence, aad what the 

a modus in an answer b car- nature of it is. Vide Jtlcym 

ried to a great extent, all that v. Ld. JViUoughby de Broke^ 

theyieqoirebeingjthatitshoaU 4GwUl. 1413. Baker r.Jt* 
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descriptioii at nwy shew what the particalar lands are in 
respect of which the exemption is claimed. 



1817. 



hilly 4 GwilL 14^3. d Aast. 
401. la the latter of which 
cases the defeadaDt insisted 
OB a modaS) wiCheat aTorring 
it to be itamemorial) acknow- 
Isdgiag he did not kaow how 
long it had existed, and omit- 
ting to state at what time it 
hftd be^n payable ; aad yet the 
Coartheld the answer to be 
safficieat : and so where a mo^^ 
dixs is set up In liem of the 
tithe of gardens or orchards^ 
it will be good, although the 
word ancUni be not used. 
Ri^fnM ▼. Wilkty 2 Wood 
144. JRoe T. 2%e Bishop of 
Exeter^ Banbery 57. Biock* 
hum ▼. ^qMon, 17 Vex. 477. 
Prevosi j.BemneUj % Price ^7^ 
Neither is it necessary, in stat- 
ing a modus of a certain sum per 
acre for any particular matter, 
to say, and so in prcporiien 
/br a grtmler or len qmaniihf. 
And though a defendant state 
that ^ere are seme lands in 
the parish upon which the 
modus does not attach, and 
do not particularly set forth 
what those lands are, It will be 
sufficiently well laid. GUI r. 
Hawresy 3 Gwill. 861. In 
Mdlock r. Bremcy supra. It 
was held, that if it appear that 
a pecanfaury payment b made 



for any species of tithe, al- 
though no particular tithe be 
specified, the court will help 
the Imperfection in the manner 
of setting out the modus, and 
put a construction on the words; 
but then It must appear from 
the rest of the answer, to 
what species of tithe it refers. 
Bourke r. Isaac, 9 Price 301. 
For the same reasons super- 
fluous words used in an an- 
swer, stating a modus which 
would make it indefinite, haTe 
been expunged. Ellis r. Saalj 
4 Gwill. 1326. Anstr« 339. 
Vide also the case of Wood r. 
Harrison^ Amb. 563. where a 
modus was laid for dorer in- 
stead of hay, and yet was held 
sufficient; andthocaseof CAi^i* 
man r.Smiihj there cited, where 
an issue was directed, although 
an article was excepted out of 
the modus, which was not a 
species of the gen as covered by 
the modus. Vide also the case 
of Ord ▼. Clarke^ supra. 

But notwithstanding the 
latitude thus allowed by the 
courtS| It must be obserred 
that, even in an answer, sosae 
degree of certainty is neces- 
sary, in order that the rec- 
tor may be apprized of the 
nature of the case he is to 



GiLLBBaAfin 

V. 

Sootsov. 
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]8I7. The defence here is not 

^^^v^^ modus payable in respect of 

GlLUEBRAHD 

^ ^' . meet. Thus it must be stated 

Ifjf whom a modus is to be paid, 
in order to shew against whom 
^ the parson has a remedy for 
such a customary payment. 
. Cart T, Bali, 1 Vez. 3. A de- 
fendant must also shew to whom 
It is to be paid. Coggan t. 
Lord Lonsdale J 4 G will. 1404. 
and for what tithes it is pay- 
able, Nash T. Thortij 4 Gwill. 
1324i Bourke t. Jrooc, 3 Price 
SOI • It was formerly held neces- 
8ary,thatthe precise time of pay- 
ment should be shewn, but that 
has since been departed from ; 
but if the answer merely state 
that it IS to be paid yearly : it 
will be too uncertain, Cart ¥• 
Bo//, ante. What the particular 
lands corered by the modus are, 
mustalsoappearfrom theanswer 
with sufficient certainty. Croft 
T. Ayer, supra ; and where the 
lands in question are part of a 
larger portion corered by a ge- 
neral modus, it is not sufficient 
to describe the particular part, 
but the whole of the land oTer 
which the modus extends must 
be pointed out, GUkbrand t. 
Scotsonj (in the text). What 
the degree of certainty requi- 
site is, may in a great measure 
be collected from what was said 
by the late Lord Chief Baron 



sufficient, because it shews H 
part of what does not suffi- 

Macdonaldj in gi? iog the judg- 
ment of the Court of Elxche- 
quer, in a case something simi- 
lar to the one in the text, where 
he says, ^^ the defendant is not 
to lie by ih his answer, and 
gire a blind description which 
the plaintiff cannot meet ; there 
must be such a reasonable pre" 
cision in the descrg^ion, as 
uould enable if sheriff to give 
possession of the closes. The 
issue is in general in the words 
of the anstjoer^ Wood ▼. fVray^ 
4 Gwill. 1457. 3 Anst. 838. S. 
C» In the "case of Croft t. 
Jlyer, abote-raentioned, the 
court appears to hare been in- 
fluenced in its decision against 
the moduses, from the difficulty 
of directing issues upon them. 
A much greater degree of 
precision is howerer necessary, 
in stating a modus in a bill 
filed for the purpose of estab- 
lishing it, than in an answer, 
where it is merely set up as a 
defence ; and the court of Ex- 
chequer have carried this dis- 
tinction so far, as to say, that 
though it was impossible t» 
establish a modus, as laid in a 
cross bill, in consequence of 
the want of sufficient accuracy 
in describing the farms alleged 
to be cotered by it ; yet it wa» 
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cmtly appear. It is foolish in the parties not to come to 1817* 
some compromise ; because, upon any other application by ^^^^V*^^ 
bill, an answer might l)e more perfectly drawn. illebraw^ 

ScoTioir^ 



a Tery different coDsideration 
whether the modas,as laid in the 
answer to the original bill, from 
which the statement in the 
cross bill was copied, might not 
afibrd such a defence as would 
present the plaintiff haying a de- 
cree for account, Scolt v. All- 
good^ 4Gw!ll. 1369. j4lkifns 
T. Ld. fVUloughby de Broke^ 
supra. The reason of this dis- 
tinction appears to be because, 
where a landholder endeayours 
to establish a modus, he is 
bound to know what his claim 
is before he brings it into 
court, and is therefore tied 
down to an accurate statement 
of it: but in an answer, the 
tenant is bound within a li- 
mited time to shew whether he 
bas any defence to make or 
not ; and if he giye such a 
statement as will inform the 
plaintiff of the general nature 
of the case to be brought 
against him, it will be suffi- 
cient, Baker y. Athilly supra. 
But eyen in a bill, it is not 
ntcassary to be scmpulously 
•trict ia stating a modus ; all 
that Is required being a loffi- 
cient degree of accuracy to 
enable the rector to know 



what the particular lands are 
in respect of which the eiemp* 
tion is claimed. Thus, although 
it is in general necessary io 
state in a bill the quantity and 
boundaries of lands, coyered 
by the modus, as in the case of 
an ancient farm, Scoit y. All-i 
good^ supra ; * et where there 
is such a description as will 
enable the party to ascertain 
what is intended by it, upon 
mere inspection, it will be sulH- 
cient, as in the case of ancient 
orchards i ibid. ; or of ancient 
parkSj 1 Ro. Abr. 665. And 
indeed it seems, that no precise 
form of words is necessary, if 
the meaning be clear without 
it. Thus where a farm was 
set out with all its parcels, the 
number of acres, and the abut* 
tals of each close, and it was 
ay erred that the modus had 
been immemorially paid for 
that farm, the Court oyerruled 
the objection that the farm 
was not allei^ed to be an an* 
cient farm, and to haye con* 
fisted immemorially of the 
same parcels, on the ground 
that the antiquity of the farm 
was neoasiarily inplied by the 
allegatien^ thai the medw hf^ 
D 
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GlIXKBHANO 



V. 



SCOTIOX. 



As the case at present stands I must decree an account, 
but without costs. 



been iinroemorially paid for 
that farm, Ijord Stawell ▼. 
Atkins^ 4 Gwill. 1 434. And 
in Richards r. EvanSfiGmW. 
&n. 1 Vez. 30. S. C. it was 
held that, in laying a modus^ 
it is not necessary to make use 
of that express term, the ma- 
terial words being, so much 
money paid in Veu and satis* 
faction of tithes. It is now 
likewise esteemed sufficient, if 
the time of payment be laid to 



be on or about a particular 
day, ibid; although it was 
formerly deemed necessary to 
lay and proTc a particular day 
of payment, Tide Goddard t. 
Keblej 1 Gwill. 631. and the 
cases there cited ; and the court 
will establish a modus, eren 
though proved to be payable 
on a day different from that 
alleged in the bill, Anderton 
T. Davies^ 4 GwUl. 1260. 



June 18, 23. 

Book of en- 
dowment of 
Hu^o fVcUs, 
Bishop of Z^tit- 
co/fi, receiyed 
as evidence. 



T 



LEONARD V. FRANKLYN. 

ins was a bill for tithes by the Vicar of Newbottle 
cum Charlton in the county of Northampton. 



To prove the endowment of the vicarage the plaintiflTs 
counsel oflTcred in evidence an ancient book of endow- 
ments of Hugo TVells, Bishop of Lincoln, from the registry 
of the diocese of Lincoln. 



Mr. Temple^ for the defendant, objected to its being re- 
ceived as evidence on the ground of its having no marks 
or insignia of its being an official document, but pur* 
porting to be a collection made from other sources by a 
•private compiler. 
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The Lord Chief Babon, 

. At first, refused to receive the book ; but on a sub- 
sequent day it was admitted on the authority of seve- 
ral decrees of this Court (a) produced by the plaintiff's 
counsel, in which it appeared to have been received. 

(a) Haisef. Egerion^25 Jab, Jan. 1810. Hebden t. 
1W9. Hansard v. Simtj 25 Freeman^ 1810. 



1817. 



Leonard 

V. 
pRANKIiTlf* 

June SS. 



RUMNEY V. BEALE— RUMNEY v. MORGAN 

and Others. 

THIS was a bill for tithes by the rector of the parish of 
Swindon^ in the county of Gloucester, Several nioduses 
were set up by the answer ;^but the only one respecting 
which any question arose was laid in the following man- 
ner: — viz. ^^For milch cows summered on lands within 
the said parish^ a fenny a cow in lieu of milk payable at 
Michaelmas or thereabouts in each year^'* 

The defendants* counsel, in support of the modus, read 
^wo ancient terriers, which mentioned a payment of one 
penny per cow for milch cows during summer, and also 
the evidence of a witness which proved the payment to 
the rector of one penny for every cow depastured on his 
fiirm, which payment was usually made at Michaelmas. 

Mr. Dauncey and Mr. Wilbraham for the plaintiff. 

Mr. Martin and Mr. Shadwell for the defendants. 

Lord Chief Baron. 

This modus could not be sustained as laid, even if the 
•ridence applied to it. It is laid thus : <^ for every milch 

D9 



MiehoilmMi 
Term^ 1817. 

Moduf of a 
penny i cow 
for milch 
cows iummcT' 
ed on lands 
within a pa- 
rish disallow* 
ed, because of 
th# uncertain- 
ty of the word 
Mummtred. 
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COW summered on lands within the parish one penny a 
cow/' which means, if a cow be summered you are to pay 
a penny, which is to exempt you for all the year round ; 
if not summered, you are to pay the tithes. 

As the modus is laid, the word summered is material ; 
for, if a cow be not summered, the modus does not apply 
to it. What summering is does not appear ; it may ap- 
ply to some particular custom of the county. Does it 
mean tithe during the summer, or for the whole year ? 
I do not understand what it means ; and unless I under- 
stand it, I cannot send it to a Jury. 



The reading 

ofadttiMiiMi^ 

froomnamwer 

inatilhecaute 

t</|Nr«TO|)CCII- 

pat'iOTi coafiiV 
edtolhatpari 
i¥bicb related 

to l»«d«MI 

defeodhuils' 
<icciiMAtoB at 
the time of 
filing the bill, 
and plaintifff 
notailowed to 
read that part 
which related 
to landf of 
which the de- 
fendant be- 
came subse- 
quently 
possessed. 



In this case another question arose on the following point: 

The original bill was filed in Hilary Term 181 1 ; but 
the defendant Beak died before he put in his answer, in 
consequence of which a bill of revivor and supplement 
was filed against his representatives, which prayed that 
they might answer the original bilL In so doing the de- 
fendants admitted the occupation by Beale of lands with- 
in the parish from the year 1807, from which time the 
account was prayed, to the time of his death ; they alsQ 
admitted i\aX ^i Lady day 18 11^ since the filing of the 
bill, he entered into the occupation of certain other lands^ 
in which he also continued until he died. 

At the hearing of the cause the plaintiff's counsel offered 
to read the whole of this admission from the answer : but 



Mr. Marlin and Mr. Skadwett^ for the defendantsi^ ob- 
jected that the plaintiff was entitled to read out of the 
answer that part only which related to the land occupied 
by defendant Beale prior to the filing of the bill, and 
which he coAtimied to occvpj to the time of his death j 
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and tliai die part which related to the land takes Uki 1^17. 
accQpied since Ifae filing of the bill iHigfat not to be read 
aeerideBce. 






. The Ix>rd Chief Barok 

Allowed the objection, and directed the reading of the 
answer to be confined to that part which related to the 
land) admitted to be in the defendants^ occupation at the 
time of filing the bill. 



MINOR CANONS o* St PAULAS v. CRICKETT A^r. ». it. 

Others. 



TIIS was a suit by the plaintifis as the parsons and yj^^yin.^^ 
proprietors of the pariah church of St. Gregory in i«- **»« W- 
ihe city of London^ and their lessees, to establish their fine, provided 

right to tithes at the rate of 2s. 9d. in the pound under '^ ^^ attended 
^ "^ by HO diminu- 

die staL 37 i7eit.yiIL c. 12. in respect of a certain house tionof theac- 
witbia the parish, in the occupation of a person of the r^nt^is not 
jiame of Ja/in Cricke% whose executors the defendants fraudulent or 
were. TJie point in difference was, whether the 9s. 9d. ^thin the 
in the pound was to be paid on the ancient reserved statute; and 

. . 1 V^ ^ , the8#. W. m 

reat^ or on the improved value of the premises. thepound will 

be decreed 

The house in question was held by testator CrickeU qqIj. 
from the year 1790, down to the year 1801^ (when 
be purchased the freehold,) under a lease granted to 
Um by the dean and chapter of the cathedral church 
■of St. P^LuVs ki the city of London^ in consideration of 
liis surrendering a former lease, and xif a fine of SOL an* 
der the yearly rent of 1/. 2s. 6d. instead of a capon wJiiob 
the defendants in their answer stated they believod was 
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the,onIy rent which Crickett ever paid for the premises^ 
The defendants further stated their belief to be, that the 
fine of 30/. was the only other consideration paid to the 
dean and chapter for the premises, whilst he was their 
lessee, and that they had taever heard that any other 
yearly rent was ever paid for that house, or for any other 
house or edifice which had at any time before been 
erected or stood on the site thereof. The defendants 
admitted the annual value of the house to be between 
SOL and 40/., and that variations had taken place in the 
amount of the fine. 



A suit had, in the year 1795, been instituted in the 
Court of Chancery, by the present plaintifis, against 
Crickettj for a similar purpose to the present (a), and on 
that occasion the bill was dismissed as against Crickeiiy 
with costs on his paying to the plaintiffs the 2s. 9d. in the 
pound on the reserved rent ; the Court being of opi- 
nion that, as no fraud or covin was proved, he was only 
liable to that extent (6). After that decree, viz. in 1801, 
Crickett purchased the freehold of the premises in ques- 
tion, and did not afterwards pay the reserved rent, or any 
other, to the dean and chapter. No further material al- 
teration had taken place in the circumstances of the case. 
The plaintiffs endeavoured to prove a variation in the 
payments made by former tenants in respect of their 
tithes, in order to shew, that they had not always been 
calculated upon the reserved rent, but were unsuccessful ; 



(a) Canons of St. Pouts v. 
Crickett^ 1 Vez. Jan. 563. 

{h) The decree of the Court 
of ChaDcery on that occasion 
was pleaded in bar to the pre- 
sent suit ; but the Court were 
of opinion that it coald only 
be a bar to IP ranch of the bill 



as sought an account, from the 
defendant, of the tithes covered 
by it, and therefore ovemiled 
the plea as to so much of the * 
bill as sougkt an accoant of 
the tithes for subsequent years. 
Wlghtwick 30 
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and the cafe therefore turned entirely upon the abstract 1817. 
question. . v^^^/-^»</ 

Minor 
Canon« 

Mr. Wethcrell and Mr. Hall for the plaintiffs. v. 



Crickett. 



The question in this case U^ whether the plaintiffs are 
or are not entitled to have their tithes of 2s. 9d. in the 
pound upon the rent, calculated upon the full annual 
Talae ; and we contend that they are. 

The act has received ajudicialconstructionwhich amounts 
to this, viz. that, in the second clause, rent is a term used 
abstractedly from any letting, and means either actual 
rent, or estimated rent with reference to the value (a). 
The second clause of the act says ^^ that the citizens and 
inhabitants of the said city of Londorij and the liberties of 
the same for the time being, shall yearly, without fraud or 
covin, ibr ever pay their tithes to the parsons, vicars, and 
curates, of the said city, and their successors for the time 
being, after the rate thereafter following, that is, to wit, 
for every IO5. rent by the year of all and every house, &c. 
within the said city and liberties of the same lOd,^ and 
for every 2O5. rent by the year of all and every such 
house, &c. 2s. 9(/., and so above the rent of 305. by the 
year ascending from 10s. to IO5. according to the rate 
aforesaid.** The word rent in the act evidently means 
valuCy and has been so construed. 

It was formerly held by Sir Edward Coke, that where 
houses were not let, but remained in the occupation of 
the owner, nothing was to be paid (b) ; but now it is de- 
cided that, although a house be new built, and never let, 
the tithe must be calculated upon thv- full annual value, 
Anirobus v. East India Company/ (c). This construction 
shews that the statute, when it directs the payment of 
tithes to be calculated upon the n^nt, docs not apply to 
any lease, but to rent calculated upon the estimated value. 

(a) IS Vcz. 23. (c) 13 Vez. 9. 

(6) 2 Inst. 660. 
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Then comes the third clause, which directs that, ifi cftseft 
where either a less rent is reserved than ought fairly to be 
reserved, or no rent is reserved on account of a 6ne being 
paid before hand ; there we are to calculate the tithes ac- 
cording to the rent at which the houses were last let, with- 
out fraud or covin. This in other words means, that 
where it is unfairly let, by fraud or covin, we are to put 
the lease out of the question, and calculate upon the &ir 
value. If any agreement be made between landlord and 
occupier to reduce the rent, by taking a fine, it is a fraud, 
with reference to the tithe owner ; and we are to go to 
the estimated value. Here the landlord, instead of a fair 
rent, takes a fine, which is nothing more than anticipated 
rent : this is a fraud upon the tithe owner. Newly built 
houses are to pay at rack rent : — shall it be said then that^ 
taking a large fine and little or no rent, is to prevent the 
tithe owner being paid according to the value ? The court 
wiU consider such a transaction as fraudulent and covinous^ 
and will direct the tithe to be paid according to the value. 
The decision of Lord Rosslj/riy when this cause was for- 
merly before the court (a), was given hastily, and with- 
out the subject being discussed. The case was not argued 
tipon that point, but upon the jurisdiction of the Lord 
Mayor. If that decision should be allowed to'prevail, 
it would let in much unfairness towards the church. As 
' to the decision in Gwillim, Dunn v. BurreU(b)y it is to 
be recollected, that the case occurred at a time when the 
law on this subject was very little understood ; it was 
then held that where a man was in possession of his owd^ 
he should pay no rent. Then also the question, as to 
what was meant by the last reserved rent, was undecided ; 
all these points have been subsequently settled. In 
Anlrobus v. The East India Company (c), it has been 
held that, where a man is in the occupation of his own 
estate, he shall pay tithe according to the value. But 
why is a person occupying his own to pay at a rack rent, 

(a) Canont of St. PauPi r. (b) 1 GwiU. 209. 
Crkketty ante. (c) Ante. 
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when a person occupying under an old lease, at a nominal 
rent merely, but paying a large fine, is to pay only 
upon the nominal rent i The fine ought to be considered 
as anticipated rent : at all events, the defendant ought to 
have proved Aat the fine, as well as the rent, has always 
been the same. But here it is admitted, that the fine has 
been varied ; so that the anticipated rent may have been 
increasing, whilst the reserved rent continued the same. 

Mr. jdgar and Mr. Shadwelly for the defendants. — The 
questions to be decided in this case are whether, upon 
the scatate, tiie plaintifis are entitled to have a greater 
payment than 2s. 9d. in the pound, upon the ancient re- 
served rent ? and whether, if it shall turn out that there has- 
been an increase of fine, that is to be taken as an item to in* 
crease the rent ? To decide these points, it is only necessary 
to refer io the statute. No case has been cited by the 
plaintifis, which is at all in their favour. The decision in 
Dunn V. BurreU {a) is a decision for the defendants, since 
it shews that the fine is not to be taken as liquidated rent. 
The statute has defined two cases^ in which the lease is 
to be put out of the question, and the tithe calculated 
upon the value, u e. where a lease is made by fraud or 
covin, reserving less rent than has been accustomed, or 
where one is made without any rent reserved, by reason 
of any fine or income, paid before hand, or by any other 
fraud or covin. In these cases the tithes are to be calcu- 
lated upon the last reserved rent : the court cannot go be« 
y(md what the statute has pointed 6ut. It is quite clear 
from the terms of the act, that the attention of the Legisla- 
ture was drawn to the possibility of fraud, and must there- 
lore have taken into consideration cases in which the fine 
might be increased, and the rent continue the same : but 
it has confined its enactment to the two cases before speci- 
fied* Can the Court then, finding the statute directed to 
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two specified cases, and silent as to cases extremely likely 
to arise, say that it meant to include those cases ? It is 
evident the statute was intended to continue the income 
of the clergy according to the rents, and not according to 
any fine which might at any future period be taken. Its 
object was not merely to define the quantum, but the mode 
of computing the tithe ; and it has therefore expressly 
referred to the. case of rent. There is no allusion to any 
other mode of calculation, except in the third section, which 
relates only to those cases where there has been fraud or 
covin. In the city of London^ it was the custom for eccle- 
siastical bodies to let leases upon certain rents with fines ; 
and the statute never meant to interfere with that custom, 
but merely directed that the payment should be made 
upon the accustomed rent. That this is the accustomed 
rent is evident from the fact, of this being a lease by an 
ecclesiastical body, since ecclesiastical bodies are re- 
strained by the 13 Eliz. from granting leases, unless for 
twenty-one years, and at the rent before reserved. In 
addition to this argument, there are several positive deci- 
sions in favour of the defendants, and there are none in 
favour of the plaintifls. The decisions in Skidmore v. 
Bell (a), and in Canons of St. PauFs v. CricJceit(h)^ are in 
point for the defendants. As to the circumstance in the 
last-mentioned case of the point not having been argued, 
it can be considered in no other light, than as an abandon- 
ment of the case on the part of the Minor Canons. With 
respect to the case of Antrobus v. The East India Cont' 
pany^ which has been relied on by the plaintifii), that arises 
upon the construction of a diflerent clause of the act, and 
is entirely beside the present question. 

Mr. W?/Aere// in reply.— The decision in Skidmore v. 
Bell cannot be relied upon, since in that case propositions 
are stated which are not law, as in the instance of new 
built houses, where the determination there has been 



(a) 2 Inst. 659. 



(6) Ante. 
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overturned by Antrobus v. The East India Companj/ (a). 
If I make out a case where the fine has been raised, it is the 
same as if I had made out a case where the rent has been 
raised. If parties will enlarge the premium, without 
augmenting the rent, it cannot be said to be a letting 
without fraud or covin. The statute meant to say, if you 
go on with the old rent and premium, there can be no 
fraud ; but if you increase either, it is otherwise. Sup- 
pose that, in a case where no premium or fine had ever 
been received, a fine were to be taken, that would cer- 
tainly be a fraud : if so, why does not the same argument 
apply where you increase the sum ? The consequence 
quoad the clergyman is the same. It cannot be said that 
a house is let without fraud or covin, with respect to the 
clergyman, if you go on increasing the fine. 

LfOKD Chief Barox. 

According to my understanding of the act, the intention 
of the Legislature was to charge property at its full 
value, and they therefore took the rent as a fair means of 
deciding that value ; and if the point were new, I should 
be inclined to say, that if, at the time of the statute, a land- 
lord let his house at a small rent, and had ever since con- 
tinued to let it at the same rent, the statute would certainly 
protect the tenant from paying tithe upon any thing but 
such ancient reserved rent : but that if he take a larger 
fine, that certainly is another way of taking a rent. But 
I mustbe governed by the act of parliament, and the cases 
which have been decided upon it, and will look into them : 
I shall have great reluctance in saying that an increase 
of fine is not to be considered as an increase of rent. 
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Lord Chief Baron. 

This is a bill by the Minor Canons of Si. PauFs against 
a person of the name of Cricketty originally an occupier 

(a) Ante. 



Nov. 17 
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of aliome in the perishof St Gregory. When he died, his 
executors were made defisndants. 

The Minor Canons claim under the STjffciiry VHI., upon 
the construction of which act much has been said, in many 
cases, which have occurred in late years : but though many 
decisions have been made, there are none, except the one 
in Fez^y,jun.(a), which apply precisely to the present 
case (6). 



(a) Canons of St. PauPs t. 
Cricketij ante. 

(6) From the various deci- 
sions which occur the follow- 
ing points may be collected, as 
to the payment of tithes ander 
the Stat. 37 Hen. VIII. c. 12. 

1. The reservation of a large 
fine,provtded it be attended with 
no diminution el the accas- 
tomed rent, is not traadmlaot 
t»r covinous within the mean- 
ing of the statute* Skidmore 
V. Bellf 2 last. 650. Canom 
of St. Paufs V. Crickea, % 
Vez. Jun. 563. Minor Canons 
V. Crickett, supra. Nor will it 
be considered as rent, CTen 
though the fine be in the na- 
ture of an income, payable at 
the same times as the reserved 
rent, DunnY. Burrell^ 1 Gwil. 
299. Minor Canons v. Crickett, 
supra. 

2. If a defendant state in 
his answer what the rent is 
under which he holds, and 
deny that any greater rent has 
ever been paid, it will rest 



upon the plaintiff to shew by 
evidence that a greater rent 
has been paid. Canons of St. 
PauPsr, Crickett^ ante. Miner 
Canons v. Crickett^ supra. 

3. Where the rent has been 
increased, the tithes are to be 
paid upon the improved rent, 
Skidmore v. Bell^ aute. Shef.- 
field V. Pieroey ItGvni. 60S. 
but a reservation of rent hf «. 
tenast for life, who lets for 
years, will not bind the ve* 
versioeer to pay tithes accerd- 
ittg td sach reservation, Mtad^ 
house V. Tc^lor^ Ney. 130. 
1 Gwil. 329. in notis S. C. 

4. Rent for half a year, and 
afterwards for another half 
year, is a yearly rent, within 
the meaning of the decree, 
itnd. 

5. Although the statute di« 
rects that where no rent, or a 
less rent, is reserved, djf reason 
of any fine or income paid be^ 
fore hand, the tithes are to be 
calculated upon the last rent : 
the payment of a fine or in* 
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The defendants state^ that Crickett had a lease from 
the dean and chapter of St. PauPsy at the rent of 1 /. 
is. 6d. per annum; and that he also paid a fine on 



come is not material ; and if 
the rent be diminished, the sta- 
tute will apply, although no 
fine or income be paid, Skid- 
more T. BeO^ ante. 

6. The expression in the 
third sect. ** as the same tms hut 
leij" is not to be understood as 
meaning last before the decree 
mentioned in the statute, but 
last before the demand for 
tithes, MeoAmtse t. Tai^hr^ 
ante. 

7. All houses are charge- 
able eacept those as to which 
there is a spedal clause of ex- 
emption In the statute. Green 
▼. Pfptr, Cro. Eliz. 276. and 
where there Is no rent to refer 
to^ the occupier b to pay ac- 
cording to the ?alue, 1 3 Vez. 
29. Thus where houses are 
ia tfceoocopation of the owner, 
mad haye nerer been let, the 
tfthe b to be paid upon the 
valee, Grant w. Ctmon^ 2 Gwil. 
Ml. JsUrobus ▼. The East 
InOm Company^ 13 Vez. 9. 
Although from a dictum of Sir 
Sdssard Coksy the contrary 
opinion appears formerly to 
haft been entertained, 2 Inst. 
.04O» And where new houses 
«!• hrfU Jvca the site of old 
imndlngsi and oontiiive in the 



occupation of the owner, the 
tithe is to be estimated upon 
the yalue, and not upon the 
rent, of the old buildings upon 
the site of which they are 
erected, Antrobus t. The East 
India Compantf^ ante. Eren 
if the new house be erected on 
the site of a shed, or other 
buildings which before paid no 
tithe, it is liable under the sta- 
tute, hoatt T. Warren^ 3 Gwil. 
1054. Bramsion y. Heron^ 
4 Gwil. 1314. But where 
new houses are erected on the 
site of houses or buildings In 
respect of which there was a 
customary payment in lieu of 
tithes, the court will decree 
the customary payment only, 
WUliamion v. Goslingj 3 Gwil. 
902. Bramsion r.Heron^ ante. 
8. Under the 18th section, 
which directs that, ^^ where a 
less sum than those directed 
by the act hath been accus- 
tomed to be paid for tithes, 
the payment shall be alter 
such rate as hath been accuse 
tomed." An individual house 
may be protected, although 
the payment be not general 
through the parish, provided 
the owner or occupier cai| 
proTO a customary payment^ 

2 



1817. 



MiNoa 
Canons 

V. 
CaiCKBTT. 



46 



CASES IN THE EXCHEQUER. 



1817. 




renewal ; and the question is, whether this fine can be 
connected with the reservation of rent. 

This question, according to the cases, turns upon the 
definition given to the word reni in the act of parlia- 
ment. 



It has been decided that this word, in some parts of the 
statute, means value ; but I do not think that such a con- 
struction can be given to it in the present case. Upon look- 
ing to the second clause of the act, we find that it directs 
the 2s. 9d. to be paid on every twenty shillings rent by 



Warden and Minor Canom of 
Si. Paul's T. Keitlcy 2 Vez. 
and Bea. 1. It is not neces- 
sary that such customary pay- 
ment should be set up as a mo- 
dus ; and the court will grant 
an issue to try whether a less 
sum than &. 9d, in the pound 
eyer has been paid, although 
there be no regular proof of a 
modus, Bennett t. Trepass^ 2 
Gwil. 633. It is not how- 
ever a sufiicient answer to 
the claim of 2i. 9d* in the 
pound under the statute, to 
allege merely that the plain- 
tiffs hare never received the 
2i. 9(f. ; but it Is necessary for 
the person setting up such cus- 
tomary payment, to state what 
such payment is, specifying 
the precise sum. Warden and 
Minor Canons of St. PauTs v. 
Morris^ Vez. 155« Antrobus 
v« 7%e East India Con^an^y 



ante ; and that he is the occu* 
pier of the premises to which 
it applies, Warden and Minor 
Canons v. Kettle^ ante. And if 
he prove a different sum from 
that laid in the pleadings, 
there must be a decree against 
him, as in the ordinary case, 
vide Warden and Minor Ca» 
nons of St. PauPs v. Morris^ 
ante. But It Is not necessary 
that the customary payment 
insisted on should be imme- 
morial, although it is not de« 
elded bow far back it ought 
to be carried, 9 Vez. 165. 
It seems, howe?er, that if the 
payment have been usnallj 
during such time as would 
have enabled it to acquire, in 
the ecclesiastical courts, the 
character of a customary pay- 
ment, the statute will operate 
upon it. Warden and Msn^r 
Canons v. Ketiky ante. 
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the year ; and then follows the third clause, which enacts, 
that if a less rent be reserved by fraud or covin, the 
tenant is to pay upon the rent at which the premises were 
last letten. The word rent, as here used, can mean only 
rent reserved^ and not value. 

But it is said, that in this case we are to consider the 
fine as tantamount to rent ; and certainly the payment of 
a sum of money by way of fine may metaphorically be 
considered as anticipated rent. But then we have the 
case of Dunns. BurreU{a)^ which is decidedly a<^ainst 
sach an interpretation. That case was arp^ued by Serjt* 
Morty Sir Henry Finch, and others, whom we all know 
to have been considerable men. There likewise the pay- 
ment was not properly a fine, but a large sum payable at 
the same time as the rent. The Lord Keeper at first 
doubted whether this imitative rent was rent within the 
meaning of the act : but the case was afterwards argued 
before a special commission, consisting, amongst others, 
of Sir Francis Bacen, Sir Henri/ Montagu, Sir Henri/ 
Hoharty and other lawyers of great eminence ; when it 
was determined, that the payment of the 2.5/. per annum 
was not rent. I feel myself therefore bound by this decision, 
to consider the payment at present in question not as rent. 

Then the act says, that where a lease is made by fraud 
or covin, reserving a less rent than has been accustomed 
or without rent, the tenant is to pay according to the 
quality of the rent at which the premises were last let, 
Without fraud or covin. Here what Mr. Crichett paid 
was a rent of only 1/. 2s. 6^/., — but was it a less rent 
than had been accustomed ? and if it were, was it re- 
served by fraud or covin, or without fraud or covin, there 
might have been a less rent. It is stated in the answer 
that the rent has been always the same ; and this is an 
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ecclesiastical rent which we know must have been the sam^ 
ever since the 1 3th. Eliz. : the probability is, that it was 
the same before the time of the statute. Here then is ^ 
rent, which in all probability has continued the same from 
the time of Henry the 8th to the present hour. How 
can I say that this lease has been made by fraud or co- 
vin? If you mean to charge fraud, you ought, to prove 
it; at least you ought to shew that this transaction haa 
recently taken place, that there was originally a large 
rent, and that a smaller one has been subsequently taken^ 

If this case had stood on the authority o( Dunn v. JBur* 
rell alone, I should have felt myself bound to decide for 
the defendants : but when I look at the case in Vezey (a\ 
which is a case under nearly the same circumstances, and 
between the same parties, I cannot entertain a doubt. 

That bill was filed, as this is, to establish the right to 
tithes, in respect of the houses of the defendant at the 
rate of Ss. 9d. in the pound. It is material to observe 
that in that case there were two defendants, and that 
they stated their defences in a different manner. The 
defendant Crickett alleged, in his answer, that he 
had never heard of any greater rent being paid than the 
one in question : but the other defendant made no such 
allegation. The Attorney and Solicitor General at the 
time, who argued the case on behalf of the plaintifl^, were 
persons not very likely to give up points which they thought 
they could maintain : but they felt themselves obliged to 
admit that, if an antient customary payment were made 
out, the tithes were to be paid accordingly ; and merely 
insisted that, upon CrickeiVs answer, the plaintiffs were 
entitled to an enquiry whether the rent reserved by the last 
lease was the rent the premises were let for without co- 
vin previously to that lease. I cannot help considering 
this as an abandonment of the point. The Lord Chan- 
(a) Canons of St. PauPs v. CrickeUy ante* 
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cellorin giving judgment said, ^^asto Crickett he has 
stated the lease under which he holds, the rent he paid, 
and what he could not put in issue, because it is negative, 
that he never heard of any greater rent being paid. 
There is^no sort of evidence of any other having been 
paid from the earliest period, and there is not a colour of 
iraud or covin ;*' and upon this ground his lordship ditf- 
missed the bill, as against him, with costs, upon CricketCs 
agreeing to pay the plaintiiTs what was due for his tithes, 
calculating it upon the ancient rent. That case is pre* 
cisely in point with the present. 

I have endeavoured to point out the meaning of the 
act of parliament as applied to this case, and find myself 
supported by these decisions. The bill must be dis- 
missed with costs. 

Bill dismissed with costs. 
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WILLIAMSON, Clerk, v. Lord LONSDALE and jyr^. n. ,«. 

Others. J»- ". 19. 

Fefr. 14,1818. 

THIS bill was filed by the plain tiffas vicar of the parish A modus of 

of Kirkby Stephen in the county of Westmore- lyt^^u^'' 

land (or the tithes of turnips, potatoes, and agistment, pier of land 

The defendants setup, by their answer, two parochial lieu of all pre- 

modoses in lieu of the tithe of turnips and potatoes, and dialtithsi 

. . growo upon 

three district moduses to cover the tithe of agistment suchlandiis 

in difierent townships within the parish. ^ithourii 

the tithe of 

The first modus set up was a parochial modus of one ^'^'"^"l ^' 

irodnttion, especially in the North of EngUnd, a modus of a certain sum of money in 
lieu of tithe of grass, whether mown or made into hay, or eaten by barren and un- 
profitable cattle, will coTer the tithe of agistment. 

Potatoes and turnips coBfomed in the family of the grower are liable to tithe. 

E 
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1817. penny payable at Martinmas by every owner of a ^rdeil 
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or garth, within the parish, commonly called a garth 

"**'"" penny, for or in lieu of the tithes of all tithealile matters 

Jord LoNs- arising in every such garden or garth, which they in-* 

sisted covered the tithes of potatoes and turnips grown in 

gardens or garths. This modus was not disputed. 

The second modus was laid as follows : ^' And all the 
defendants insist and hope to be able to prove that, firotn 
time whereof the memory of man is not to the contrary, 
there hath been and now is due and payable to the vicars 
of the said parish of Kirkhj/ Stephen for the time being, 
their lessee or farmer, lessees or farmers, by the several 
and respective occupiers of lands in tillage within the 
said parish of Kirlcbj/ Stephen^ or the titheable places 
thereof, the modus or yearly sum of one penny, commonly 
called a plough penny, for and in lieu and satisfaction of 
all small predial tithes arising, growing, renewing, or in- 
creasing upon lands, so in tillage ; which said modus or 
yearly svro of one penny hath been, and is due, and pay<» 
able at Martinmas^ in each year, or as soon after as de- 
manded." This modus, the defendants insisted, covered 
the tithes of potatoes and turnips grown in fields or 
upon lands in tillage. 

« 

Some of the defendants also stated that all the turnips 
and potatoes grown in their respective fields, or lands in 
tillage, were grown for the use and consumption of them- 
selves and their families, and were so used and consuibed 
accordingly ; and insisted that they were not liable to pay 
tithes for those articles so used and consumed* 

The other moduses set up by the answer were dis- 
trict moduses, and related solely to the tithe of agistment. 
The first extended over the townshipof Winton^ and was laid 
as follows : ^^ And the defendant Matthew Robinson insists^ 
and hopes to be able to prove that there is now and firora 
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time whereof the memory of man is not to the contrary, 1817. 

hath been a custom that all the occupiers of land in the 

said township, or some or one of them on behalf of all of 

them unanimously, have been used and accustomed, and ^^^d Loni- 

of right ought to pay to or for the use of the vicar of the 

flaid parish of Kirkbj/ Stephen for the time being, his 

lessee or farmer, yearly on Easter Monday, or as soon 

after as demanded, the sum of Id^. in lieu and full satis* 

fiiction for the tithes of all grass, grovt^ing on lands within 

the same township, whether the same be mown or made 

into hay, or eaten by barren and unprofitable cattle;" and 

the defendants insisted that the agistment or feeding of 

sheep after shearing time, and removed before the next 

ahearing time, was covered by this modus. 

The other two district moduses applied to the town^ 
ships of Hartlj/ and Naitbt/y viz. 8;. id. for the townsthip 
of Hartlj/y and 3s. 6\d. for the township of Nailhjy, and 
were both laid nearly in the same manner^ 

The evidence on the part of the plaintiff established 
his general title as vicar to all tithes, except those of 
com and grain. The only questions, therefore, were, whe- 
ther the moduses set up were sufficiently established in 
law and fact to authorize their being sent to an issue ; 
and whether the defendants were liable to pay tithes for 
the potatoes and turnips consumed in their families. 

Depositions were read on the part of the defend*' 
ants, which went to prove that a certain modus, called 
the plough penny, was due and payable to the vicar by 
the occupiers of lands within the parish in lieu and satis** 
fiiction of green crops, and every thing produced by the 
plough upon the said lands, or raised from land under 
tillage, except corn and grain, whether sucIMands should 
cnr should not be ploughed, or in cultivation i and that sucb 
modos was payable in the first whole week after IImt 

£8 
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^^V^^ no composition or tithe in kind had, within living memory, 

V. been paid for the tithes of turnips and potatoes grown 

^^aJT" within the parish. 



The depositions on the part of the defendants further 
proved the payment of the several sums mentioned in the 
answer to be payable in respect of the townships of Win" 
ion, Harily^ and Naxihy ; and that such payments were 
reputed to be made in lieu of the tithes of grass, whether 
mown, made into hay, or eaten by barren and unprofitable 
cattle. That the occupiers of cattlegates, and other 
lands within the townships, contributed towards such pay- 
ments respectively ; and that no tithe, in kind or compo- 
sition, had within living memory been paid to the vicar 
either for hay, or agistment, or for grass, whether mown, 
or eaten by barren cattle. 

The payment of the district moduses was not denied 
by the plaintiff; but he contended that they covered the 
tithe of hay only, and did not extend to agistment ; and 
in support of this there were produced, on his behalf, the 
books of the tithe collectors, for many years preceding 
his induction, in which these payments were entered ex- 
pressly as payments in lieu of the tithe of hay. 

Mr. Dauncetf and Mr. HaU for the plaintiff. — ^This is 
a bill by the vicar for three species of tithes, viz. turnips, 
potatoes, and agistment. We have proved distinctly, that 
the tithes in question are out of the rector, and that the 
rector is only entitled to the tithes of corn and grain. 
This is primd facie evidence of the title of the vicar to all 
tithe except corn and grain. Then comes the defence of 
the occupiers. In the first place, it is contended that po- 
tatoes and turnips, when consumed in a family, pay no 
tithes ; but this is an obsolete doctrine. There is no mo- 
dern decision to this extent ; the only decisions which ar^ 
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found are very ancient, and relate to very Rinall articles. 1817. 
In many places, all the articles g^own are consumed in 
the grower's family. As to the moduses, they are set up 
in a very extraordinary way : the first is the plough ^^^^ ho^ft- 
penny, the garth penny not being disputed. This is said 
to be a modus for small predial tithes, arising upon landsr 
in tillage, and is laid thus : — The defendants insistj and 
hope to be able to prove^ that a modus of .one penny is 
paj^able by every occupier of land in tillage, for the pre- 
dial tithes of all land in tillage. This is not the ordinary 
way of introducing af modus. They do not venture to 
swear, either to their knowledge or belief, that such a 
payment exists, but hope they may be able to produce 
other people that will. 

It is true the answer states a payment, but it is a payment 
which relates to a totally diflereht subject. As the modus 
is laid, every person pays the plough penny, whether he 
has the article or not ; this brings it within the description 
g^ven of a plough penny in Cowel(a)^ who says, it is an 
eleemosynary payment to the church, by persons having a 
plough land, without reference to any particular article. 
Here it is paid, without reference to any particular article : 
but, because it refers to no particular article, the defendants 
BBj, We will give it a character, and refer it to something. 

The modus is besides unreasonable, uncertain, and va- 
riable ; it is what has been termed a dancing modus. It 
does not depend upon the quantity of land by which it is 
covered, but ob the number of (jccupicrs : so that, if there 
be but one occupier, the vicar is to receive only one 
penny ; but, if the occupation be divided, the penny will 
receive a co-extensive multiplication. It never can be 
supposed that a vicar would come to so uncertain an 

(a) CowePs Interpreter, Tit. Plough Penny. 
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agreement. In Turton v. Clayton (a), the payment of a 
penny for hay was, upon these p^rounds, held unreason-* 
able, In a case before the Master of the Rolls, lilack" 
burn y, Jepson{b) J the modus was laid at 4c/., paid by 
each occupier having lands cultivated by the plough, by 
three or more horses, usually called a plough land, and 
Sd. by each occupier having any such land cultivated by 
fewer than three horses, usually called half a plough. 
There was no difficulty in that case in knowing what a 
plough r.'as : a plough land was describt^d as so much land 
as was cultivated by three horses, and half a plough so much 
88 was usually cultivated by one or two horses. This 
might easily have been ascertained, and yet the Master of 
the Rolls thought it was not sufficient. 

Independently of these objections, the modus is not 
proved as laid ; if the proof do not conform to the alio- 
gation^ it will not support it: a modus must be well 
pleaded, and proved as pleaded. Bishop v. ChicheS' 
ttr{c)y Warden and Minor Canons of St. PauFs v. Afor- 
ris (d)y Scott v. Fenwick (e). In this case the modus is 
restricted, and the evidence general. In the answer the 
modus is restricted to all the occupiers of land in tillage, 
in respect of land in tillage; but the evidence proves 
that all the occupiers have universally paid, without re- 
ference to the nature of their land, or to the articles 
grown upon it. 

With respect to the agistment modus, it is merely a 
payment for the tithe of hay, and cannot extend to 
agistment, which was for a long time unknown in the 



(a) 2 G will. 628. Bunb. 80. 

(*) 17 Vez. 4^3. The de- 
cision of the Master of the 
{lolls in this case has been ap- 
pealed from; and the appeal is 



still pending before the Lord 
Chancellor. 

(c) 4Gwil. 1316. 

(d) 9 Vez. 164. 

(e) 2 GwiL 1252. 
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north of England, and has been only introduced of late ^^'^ 
years into that part of the country. It is true we can- 
not shew that any payment of agistment tithe has been made 
iDthis place : but as this is evidently a payment made for hay ^^J^^ ^^^^' 
coljy how can the defendants refer it to an article for 
which it was never paid ? 

Mr. Fonblanqucj Mr. Martin^ an(^ Mr. Spranger^ for 
the defendants. — Two objections have been made to the 
modiis of a plough penny ; one, as to the manner in 
which it has been pleaded, the other as to its legality. 
VTith respect to the first objection, viz. that it has 
been pleaded without any positive oath, the answer is, 
If you had wanted the defendant's belief as to its exist- 
ence, you ought to have excepted to the answer ; but 
having omitted to do that, you cannot raise the objection 
now. With respect to its legality, none of the objections 
which have been 'made to it apply. Though there is a 
fluctuation in the modu3, as it is described ; yet that is 
not peculiar to this sort of case. In Blackburn v. Jep^ 
son (a), the difficulty arose from the manner in which the 
payment was stated, there being no averment as to what 
the quantity of the land was, so that the judge was left 
to speculate upon what number of acres three or two 
horses could cultivate : but that objection does not attach 
to the present case, as there is no reference to quantity. 
Whether the land be more or less, the payment is the 
same ; the vicar is entitled to a certain sum from every 
occupier of land in tillage, without any difficulty in ascer- 
taining the quantity of it. It is said, it is not probable 
this agreement could have been entered into by any clergy- 
man, because all the land might have been occupied by 
one person: but the case of Bennett v. Read{b)^ which 
was cited in that of Blackburn v. Jepson (c), affi^rds an 

(a) Ante* (c) Ante. 

(6) 4 Gwil. 1^73. 
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1817. answer to this objection. The circumstances of that case 
^^^^'^^^ were nearly similar to the present : the objection urged 
^^ iras, that the houses for which the modus was laid to be 

Lord LoNf. payable might be reduced to one which was supposed to 
be so violently unreasonable, that no such agreement 
could have been made. But Lord Chief Baron EyrCj 
in delivering the judgment of the court, said, ^^ The an- 
swer given at the bar to this objection is the true one. 
The recompence is certain to a common reasonable in- 
tent, and more is not required ; these are Lord Hard* 
wickers words in Hardcastle v. Smithson (a). The possi- 
ble reduction of the number of inhabitants, householders, 
is too remote a consideration." Were there any of theob* 
jections made to the modus in that case, which are not 
applicable to this? The modus there was established. 

V 

Another point is made by the answer, viz. as to pota- 
toes and turnips consumed in the fiimilj : the defendants 
contend they are not liable to tithe. If they are right as 
to the plough penny, this is not material ; but otherwise 
it is of importance. 

The case put on the part of the plaintiff seems to war- 
rant the conclusion, that articles ejusdem generis come 
under the exemption ; and for this reason, where articles 
are of a modern introduction, the courts say that the 
clergyman is entitled to the tithe of them, because he al- 
ready is entitled to the tithe of articles ejusdem generis. 
Green peas gathered for the use of the family are, we 
all know, exempted from tithe (b). Why should not other 
articles, which are used for the like purpose, be the sub- 
ject of a similar exemption. That this distinction is car- 
ried further than the instance of green peas, is evident 
from the decisions of many other cases in Rolle's Abridg- 
ment, where parties have declared in prohibition. It is 

(a) 2 Atk. Ud. (b) 1 Rol. Abr. 647. 
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there said, that if a man feed sheep on his land, and af* 1817. 
terwards kill and eat them in his house within the 
parish, he shall pay no tithe (r). 



[Lord Chief Barok. 1 apprehend that is not law. 
Suppose a roan buy oxen, can it make any difference whe- 
ther he copsumes them in a family, or sells them to a butcher ? 
Why should there be any distinction with respect to sheep.] 

With respect to the tithe of agistment, it cannot be 
denied that the demand of this species of tithe is of 
very recent date ; at least, in the part of the kingdom where 
this parish lies : but the answer here given to the claim 
19 sufficient to dispose of it. It is not contended that 
there is a modus covering this particular article ; the mo- 
dus set up is for all the grass, whether made into hay or 
eaten ; and this is a mere question of fact, and must de- 
pend upon the evidence. What is there in this agree- 
ment which can induce the court to doubt that it might 
have been entered into between the parties ? It is said 
that this modus was a new invention ; but this is not a 
modus for agistment, but for the tithe of grass. There is 
nothingin it which iseitherillegaloruncertain ; and thecvi- 
dence proves negatively that nothing has been demanded 
but this payment. If then this be neither illegal nor un- 
certain, and it be proved that nothing else has been de- 
manded, can the court say this is not such an agreement 
as the parties would enter into ? As to the collector's books, 
they are certainly evidence. But suppose these entries 
had stood as grass tithe, would the occupiers have said 
they were bound by them ? Is the defendant's case then 
to be destroyed, because the collector chuses to enter this 
as a tithe payment for hay ? And besides, if this had been 
considered as applicable to hay only, would he not have 
demanded something more ? Although it be true, as has 

(c) 1 Rol. Abr. 647. 
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I817, been said, that tithe of agistment is new ; yet it is to be 
^y^^^^"^ recoiJected, that the case in which it was so said occurred 

Williamson ' 

V. above forty years ago, since which time the vicar cannot 

\alm!-^ be said to have been ignorant of his right ; yet no instance 
occurs of a demand having been made for any other pay- 
ment than the moduses ip question. 

If this had been a hay modus, as contended, it would 
have been paid only by those who mowed their land^ but 
persons having cattle gates and pasture land contributed 
equally, which proves that these persons considered them- 
selves as equally liable, 

Mr. Dauncey in reply. — Assuming the general right 
of the vicar to be established, the questions remaining for 
decision are, whether the moduses set up are legal ; and if 
Wy whether they are proved satisfactorily. 

With respect to the plough penny, it is badly 
pleaded, illegal as stated, and not supported by the evi- 
dence. The usual mode of laying a modus is for the de- 
fendant to state it according to the best of his knowledge, 
recollection, and belief, in order that we may have the 
belief of the defendant before the court : but here they do 
not venture to say they know or believe it, but call upon 
the court to believe it. 

Uisnoobjeo [Lord Chief Baron. I think the modus is in this 
hearing to the respect sufficiently laid to support the evidence. If you 
manner of j^j^j wanted the defendant's belief, you should have ex- 

statingamo- ^ . 

dus in an an- cepted ; it is too late to take the objection now. j 

swer that the 
defendant 

doeinottpeak The payment set up is not applicable to the case made 
Icdee and^be- ^^^e. It is a mere eleemosynary payment *by persons oc- 
lief If the cupying plough lands ; but the defendants take it out of 

ansi^erbenot ,11. j 1 -i. • al i. 

suffirient, it ^"O ordinary course, and apply it in the manner here 
should be ex- mentioned. We object to it, because it is perfectly un- 
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reasonable and uncertain. It never can be supposed that 1817. 
a parson entitled to tithes in kind, should consent to take ^^^^^^^^ 

. WlI4«I41IIOll 

one penny only from each occupier, so that if the number i;^ 

of occupiers were to be reduced to one, the vicar would LordLoiii* 
bs entitled to one penny ; and in this manner one person 
might get all the land into his occupation, and yet only 
pay one penny* The reasoning in Bennett v. Read(a)y 
does not at all convince my mind that the payment there 
was unreasonable. That in Travis v. Oxton (b\ is much 
more satisfactory. The report of that case is very sim- 
ple, short, and intelligible ; and very diflferent from the 
other. That case is very much like the present; but 
Blackburn v. Jepion (c) is more like our case. In that case 
the one of Bennett v. Read was before the court, and it 
was a question as to a plough land. The language was 
4d. for each land cultivated by the plough; upon that 
case the decision of the court was, that the objection for 
want of certainty could not be got over, and that the mo- 
dus was bad. If that authority be entitled to any weight, 
it must decide the present case. The word plough here 
19 treated as if it had some definite meaning ; but there it 
id said not to have a sufficiently definite meaning. 

But besides this, there is another radical defect in the 
plaintiff's case: to entitle a party to an issue, it is not only 
necessary to be well laid, but it must be proved as 
laid. In laying a modus you must state by whom and 
for what it is to be paid, and if your proof do not esta- 
blish your statement, or vary from it, the modus will not be 
good. It is stated, that it is paid by the occupiers of lands 
in tillage; but the proof is, that it is paid by every person 
who occupies lands, whether in tillage or not. This is 
most material ; for the records would hand it down to pos- 
terity, as a modus payable by the occupiers of lands in 

(a) Ante. (b) 3 Gwil. 106G. (c) Ante. 
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1817. tillage, when id fact it is payable by the occupiers of lands 

^^^^^^^ of every description. If the evidence fail either in 

^, shewing by whom or for what a modus is paid, it fails 

LordLoN8- intoio. 

DALE. J 

It has beep urged, that turnips and potatoes consumed 
in families pay no tithe, and in aid of this, the case 
of green peas has been cited. But that is contrary to 
the general course of law ; and is only an exception 
to the general rule. The court certainly will not extend 
such an exception. Green peas are a solitary instance of 
this departure from the general principle ; and the ex- 
ception of them will let in the maxim that exceptio umus^Sce* 
If the argument were allowed to prevail, there is nothing 
which might not be liable to the same exception. The 
case of green peas rests upon no principle ; and it would 
be too much to desire that a precedent should be made 
of extension of the exemption to any other article. 

As to the agistment moduses, it is said that the same 
payment which covers grass made into hay, covers that 
which is eaten by barren cattle. But the tithes are totally 
diiferent. Hay is a great tithe, and agistment is a small 
tithe ; and it is, therefore, extremely unlikely they should 
be covered by the same modus. 

Lord Chief Baron. 



This is a bill by the Vicar of Kirkby Stephen, in'the 
county of Westmoreland, claiming the tithes of turnips 
and potatoes. The general tithe of the vicar is suffi- 
ciently proved : the only question is, whether the moduses 
set up in answer to it, are valid. 

I shall get rid of one part of the case, because it is suf- 
ficiently clear. The defendants claim an exemption from 
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the payment of tlie titfie of potatoes and turnips, if used 1817. 

in the family ; and, in support of this claim, the case of 

green peas has been alluded to; but, as that is a solitary ex- 

eroption, and as I cannot finda case which says that potatoes Lord Lons- 

and turnips grown upon different parts oF the farm, but 

consumed in the family, should be exempted from tithes. 

I am not inclined to extend it further. 

The defendants set up three moduses: the first, is the 
garth penny, which is admitted : they then insist on the 
plough penny ; and the first question which arises is, whether 
this modus as laid is good in point of law. Whether the 
payment of one penny for any number of acres can be 
considered as a valid modus. 

Much argument has be^ti drawn on both sides, from two 
cases, which I cannot reconcile (a). This difficulty oc- 
curred to the Master of the Rolls in Blackburn v. Jep' 
son (b). His honour said ^^ it is not very easy to 
mark the precise line of distinction between these two 
cases, or to ascertain to which of these the present 
most nearly approaches. I conceive, therefore, it 
will be most proper to do what has been frequently done 
under such circumstances; viz. to postpone the de- 
cision of the question of law until it shall be as- 
certained whether the modus exists in point of fact." I 
also find considerable objections to the modus, as a legal 
modus ; but it is difficult to reconcile them with what was 
said by Lord Chief Baron £i/re in Bennett v. Read. 

It is said this modus is not proved as laid ; but, upon 
looking through the evidence, I think there is sufficient 
to support the answer. It is then insisted that this pay- 
ment must be eleemosynary : but I do not perceive any 

(a) Bennett t. Readj and (b) Ante. 
TVoDit T. Oxiony ante. 
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traceis that it was ever so considered ; I cannot, therefore^ 
give it that character. 

As I think the payment of the penny is sufficiently 
proved here, to entitle the party to an issue, I will 
follow the precedent of the Master of the Rolls, and 
will not decide on the legality of the modus until it is 
established in fact. 

The next question is, whether the modus, paid by 
certain townships, cover the tithe of agistment as well 
as hay. The payment of the sums mentioned in the 
answer are not denied ; but they are said to be onljr 
in lieu of the tithe of hay, and certainly hay and agist- 
ment are distinct subjects of tithing : but, on the other 
side, there is strong evidence to shew that agistment 
was included. 

There is no difficulty as to these modus^ in point of 
law. It is said that the tithe of agistment cannot be io- 
cluded in this payment, because** agistment was not known 
at the time before which all moduses are supposed to 
have originated: but this argument, however good ia 
point of reason, cannot prevail in contradiction to the 
evidence. Although I happen to know that agistment 
tithe was not usually paid, yet I am bound to pay atten- 
tion to the evidence. This species of payment may have 
existed in very ancient times. There is too much evi- 
dence on the part of the defendants, not to direct an issue 
Let issues be directed on these points, and dismiss the 
bill as to those tithes which are covered by the garth 
penny. 



Aav. 19. The Lord Chief Baron afterwards expressed his deter- 
mination to decide the legality of the plough penny mo- 

2 
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dus before he sent it to an issue, and directed the draw- 1817 — 8. 

ing up of the decree to be suspended in the mean time; ^-^^^^^^^ 

and on the 14th ot February 1818, his Ix>rdship said he v, 

felt himself bound by the decisions to declare that this ^^^ hoii%- 

^as a bad modus, and directed an account accordingly. p^^^ 14 



MEMORANDA. 

General order, November 14, 1817. — The Lord Chief 
Baron, taking notice that several causes, standing in 
the general paper, which should regularly come into 
the paper of the day, have been omitted, orders^ that the 
paper of Causes shall be made out from the general 
paper as they stand, and that no cause shall be omitted, 
unless specially directed by himself, upon application to 
him in this court, except in cases where causes are 
abated, in which case the cause abated is to be adjourned 
to the column of abated causes, and notice of such abate- 
ment given to the register. 

This order does not apply to causes in which the At^ 
torney General is a party. 



General Order, November 20, 1817.— The Lord 
Chief Baron directs, that in all cases where abated 
causes are restored to the paper by order for hear- 
ing, they shall be put at the bottom of the paper of the 
day. 
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181 r— 8. 



Nov. 18, 

J«i.i7,i8i8. PAIRBROTHER v. PRATTENT and AITCHE- 

SON. 



An auctioneer FTIHIS was a bill of interpleader, by an auctioneer, 
uii^lfofthe against the vendor and purchaser *of an estate, who 

purchaier as both claimed the deposit money : the plaintiff, after re- 
and if the ^ taining the auction duty, paid the balance of the deposit 
vendor com- money into court. 

mence an ac- 
tion against 

him for the Aitcheson (the vendor) did not appear to the bill ; and, 

recovery of ^ ^ rr ^ '7 

the deposit, after the regular antecedent proceedings, an order was 

abnTofinter- Pronounced that the bill should be iskeo pro confesso ^% 

pleader, for against him. 

the purpose 

ofascertain- 

incto whom Pratient (the purchaser) put in an answer, which was 
The^urt replied to ; but neither party went into evidence. And 
d f ^dantsto ^^® cause now came on for hearing. 

interplead, 

ofte^hS!?^ Mr. ffaslewood for the plaintiff.— The case, with re- 
notapneared spect to the plaintiff, is the same as it would have been 
provided the if both defendants had answered, and one only had ap- 

usual process peared by counsel. The plaintiff ha vinir discharired his 
of contempt , , . . t. , , • , .• i -.Tt j 

has been (one duty, ought not to be prejudiced by the default of the dc- 

through. fendants. The order by which the bill is to be taken 

pro confesso against Aitcheson ^ is equivalent to an afiswer 
admitting every allegation in the bill. And the plaintiff 
has a right to read so much of PraitenVs answer as ad- 
mits that he claims the deposit money. 

if Pratient had made out in evidence that the monej 
onght to be returned to him, probably the court would at 
once have made such a decree, and would have awarded 
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cofits according to the merits (a). But the cause is not 1817--*S« 
ripe for decisiou between the defendants. The plaintiff 
is therefore entitled to a decree, that the defendants may 
interplead, and that his costs may be taxed and paid out 
of the fund in court, as in Aldrich ▼. Thompson (6), and 
Angell ▼• Haddom (c). All that Praiieni can ask in ad<! 
dition to such decree is, a r^rence to the master, or an 
issue* 

Mr. jRase^ for the defendant Praiient — ^This is not a 
proper case of interpleader : 1st, the plaintiff is made the 
agent of the vendor, and cannot sustain a distinct and 
independent character. 2dly, Without resorting to a 
court of equity, he might have had complete indemnity^ 
by giving notice to his employer of the demand made 
upon him, and requiring his employer to resist it, if he 
thought proper. I^ after such notice, the purchaser had 
recovered against him, the plaintiff would have had his re- 
medy over against the vendor. 3dly> If the plaintiff can 
be considered as the depository of both parties, this is a 
case of bailment at la^?, and there is no occasion to resoit 
to a C3urt of eqnily. 

The Lford Chief I^ron, without hearing the reply, di» 
rected the cause to stand over, that a search might be 
made for precedents of a decree in interpleader, wh^re 
only one defendant had answered. 

On the cause being again set down, Mr. Haslewoody ^^^9'f ^^ 
in reply, said, I have not met with any printed or menu- ^g^g^ 
script precedent, exactly in point. Jlodges v. Smith ap« 
pears, from Mr. Cox*s report (d), to be in some respects 
analogous : as there a final decree was pronounced agains^ 

• 

(a) See jadgment of the (») 2 0roc. C. 149. 
K>M^ of the Rolls in JngeU (e) 16 Vts. 204. 
V. UttMon^ 10 Yes. 903* (d) l Cos. 3^7. 

F 
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1817^8. a defendant, who (though he had put in an answer) did 
not appear by counsel at the hearing. But from the 
Master of the Rolls' statement of the case (a), it appears, 
that the fact on which the court proceeded, in giving 
final judgment, is (by some mistake) omitted to be men- 
tioned in Mr. Cox^s note ; viz. that the other defendant 
had established his case by evidence. 

If this be a proper case of interpleader, the plaintiff is 
entitled to the relief he prays, without waiting for the de- 
termination of the adverse claims of the defendants. 

The auctioneer is the agent of the purchaser, who 
authorizes him to write down his bidding, as well as of 
the vendor, who authorizes him to put up the estate to 
sale. A sale by auction is within the 4th section of the 
statute of frauds ; and therefore is not binding, if not evi- 
denced by some memorandum signed by the party, or his 
authorised agent (&). And a memorandum signed by the 
auctioneer will bind the purchaser (c). 

The auctioneer, if he were the agent of the vendor onljr, 
would be at liberty to pay over the deposit to him : but 
being a stakeholder, he must keep the deposit until it shall 
be ascertained to whom it belongs ((/). 

If the plaintiff might circuitously have obtained in- 
demnity at law, he is not, therefore, precluded from bis 
remedy in equity. Such was precisely the situation of the 

(a) In Angell t. Haddon^ * master ?. Ilarrop, (in appeal) 
16 Vez.203. 13 Vez. 456. 

(b) Walker ▼. Constable^ 2 (c) Etnmerson ?. HeaUsj ^ 
Esp. 659. Butkmasier v. //ar- Taunt. 38. Kemeys t. Procter 
ropy 7 Vez. 341. Giles v. Tre- 3 Vcz. & B. 57. 
coihickj 9 Vez. 240. Dlagdon t. . (d) Burrough v. Skinner j S 
BradbeoTy U V9Z.466. Buek- Bar. 2639. 
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plaintiflTin Langston v. Boykton (a). The auctioneer in 1817 — 8. 
Spurrier v. Eldert(m(b) took the course alluded to; 
and the danger of such a course is evident from the result. 
But the vendor in the present case did not, as in Spurrier 
▼• Eldertofiy intimate his acquiescence in the purchaser's 
demand ; on the contrary, he demanded payment of the 
deposit money to himself, and threatened to compel such 
payment by an action. It would not have been a defence 
to such an action, that an action had likewise been com- 
menced or threatened by the purchaser. 

There can be no interpleader at law but in cases of 
ravishment of ward, or of bailment: and bailment is the 
deposit of a chattel to be kept and restored in specie. 

The deposit of money is not a bailment at law, but is 
a bailment in equity. It is one of the class of cases in 
vrhich^ courts of equity first entertained bills of inters 
pleader, by analogy, to interpleader at law (r). 

Lord Chief Baron. 

This is a bill by an auctioneer : he states in his bill 
that he was applied to by one party to sell the estate, so 
that he must have been originally the agent of the vendor. 
But the instant he put himself into the box as auctioneer, 
lie became agent for both parties, for the purposes for 
which we consider agency in this court : he sold the 
estate, and part of the purchase money was deposited in his 
bands to hold for both parties ; if he had paid it over to 
either, he would have done it in his own wrong. Under 
these circumstances both parties make a claim upon him 
for the money ; and he files this bill in order to ascertain 



(a) 2 Vez. Jan. 101. See a 
dictQm of Lord Rossljftiy Id. 
109. 



(b) 5 Esp. 1 . 

(c) Lord Redcsd. 114, 115. 
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1817—8* to when it belongs. I think he is clearly entitled primd 
Jbcicy to file a bill of interpleader : there are a great man j 
instances in which bilk of this description have been ex* 
hibited by auctioneers (a). With respect to the remedy 
said to be at law, that is a concurrent jurisdiction ; and 
I should not, thereiorei dismiss the bill on that acconnt. 

The only question then is with respect to the difficulty 
arising from one of the parties not being before the comrt ; 
but that does not originate with the (daintiff. If a plaia« ^ 
tiffin an interpleading bill be active against one defend- 
ant, and neglect to proceed against the other, be certainly 
is not entitled to the assistance of the court. But bo 
neglect can be imputed here ; he has done all which by 
the practice of the court he was enabled to do : I must, 
therefore, consider Ae case in die same manner as I should 



(a) The same point was af- 
terwards decided by the Lord 
Chief Baron, in Fairbrolher ?• 
Neroi and Harris^ 98th Jan, 
1818; in which case, as the 
circnmstance of a bill of inter- 
pleader being brought to a 
hearing is of very r^re occur- 
rence, (videthe judgment of the 
I^rd Chancellor in Edwardt 
▼. Martiniusy 2 Vez. and Bea, 
41 3., 2d ed.) the reporter hopes 
the insertion of the decree may 
not be considered animportant. 

^^ It is ordered and de- 
creed by the Court that it 
be, and it Is hereby referred 
to Abel Moyseyy Esq. the de* 
puty to his majesty's remem- 
braocer of this Coart, to tax 
the plaintiff his costs of this 



suit; and also of the action at 
law commenced against him l^" 
the defendant Nerot; and that 
sach costs, when taxed, bo 
raised by the said depnty re* 
membrancer by sale, of a suf* 
ficient part of 811/. U.^td. S 
per cent, consolidated annni- 
tiss, now standing in his namOy 
in trust, in this cause, arising 
from the sum of 478/. 6#. the 
amount of the deposit in ques- 
tion, after retaining the auction 
duty paid into Court by plain* 
tiff, on filing this present bill, 
(the said deputy remembrancer 
first applying any cash tbMt 
may be in Court by thedlTidend 
already receired, or to be re- 
ceired, on '4he said 8 per oeril. 
bank annuitiesi In or towardi 
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liave done itAitcheson had been before the court (b). He 

is before the court in point of law, though not in fact; I 

AID) therefore, under the necessity of <;ivingthe plaintiff a 

decree : the plaintiff's costs must be taxed, and paid out 

of the fund in court. 

Decree for plaintiff (c). 



1817—8. 



fuch pajnnent), and paid to 
the said plaiotiff, or to his 
clerk in Court. And it is^ 
farther ordered by the Coart, 
that the said defendant Nerot 
be at liberty to proceed in the 
action at law already com- 
menced by him against said 
plaintiff, which the said de- 
fendant Harris is to defend, in 
the name of said plabtiff; 
and both the said defendants 
are to be bonnd by such Ter- 
dict as may be had on the said 
trial : but no execution is to 
be taken out after trial of the 
said action, until this cause shall 
be farther heard after the said 
trial ; and the said defendants, 
or either of them, are to be at 
liberty to examine the said 
plaintiff in this cause as a wit- 
ness, on the trial of the said 
action. And Jt is further or- 
dered, that the consideration, 
whether either of the said de- 
fendants should pay orer to 
the other the amount of the 
costs to be taken out of Court 
by the plaintiff; the auction 
duty retained by said plaintiff; 
the costs of the said action to 



be sustained by either of the 
said defendants ; also the de« 
fondant's costs of this suit, and 
all further directions, are here* 
by reserred till after the trial 
of said action ; and this cause 
is to be continued in the paper 
of causes to be further heard 
after such action shall hsTO 
been tried, when such further 
decree shall be made herein as 
shall be just." 

(b) For the course of pro« 
ceeding upon bills of inter- 
pleader, where one or more 
of the parties are out of the 
jurisdiction, vide Stevenson t. 
Anderson^ 2 Vez. and Bea. 
407. 2d. Edwards and Marti* 
nius T. Helmuthy ibid. 412. in 
notis« and Cooper 245. S. C* 

(c) Decree. — Saturday^ I7th 
Jan. 1818.— The Lord Chief 
Baron doth order, adjudge, 
and decree, that the faid plain- 
tiff's bill, us against the de- 
fendant Aitchesonj be, and the 
same is hereby taken as con- 
fessed. And it is further or- 
dered and decreed by the Court 
that it be; and it is hereby 
referred to Abel Moysey^ Esq. 
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the deputy to his majesty's 
remembrancer of this Court, 
to tax the plaintiff his costs of 
this suit. And it is further 
ordered, that such costs, when 
taxed, be paid by the said de- 
puty remembrancer, to the said 
plaintiff, or his clerk, in Court, 
out of the sum of 132/. 10;. 
cash in Court, paid in by the 
said plaintiff. And it is fur- 
ther ordered by the Court, that 
the said defendants do inter- 
plead, before the said deputy 
remembrancer, as to their right 
to the said deposit money, paid 
into the hands of the said plain- 
tiff; and the said deputy re- 
membrancer is to report to the 
Court, to which of the said 
defendants the said deposit mo- 
ney doth of right belong, and 
ought to be paid : and the said 
deputy remembrancer is to send 
his report to the Court, touch- 
ing the matters hereby referred 
to him, with all con?enient 
speed; and for the better ena- 



bling the said deputy remem^ 
brancer to ascertain to whom 
the said money ought to be 
paid, the said deputy remem- 
brancer is hereby armed, Sec, 
And this cause is to be conti- 
nued in the paper of causes, to 
be further heard on the coming 
in of the said deputy remem- 
brancer's report, until which 
time the consideration whether 
the plaintiff's costs so to be paid 
out of the fund in court, shall 
be received oyer again by either 
of the defendants, from the 
other of them ; to whom the 
fund which shall remain after 
payment of the said costs shall 
be paid ; and the costs of the 
said defendants respectively, 
and all further directions, are 
hereby reserred: and if any 
special matter shall arise be- 
fore the said deputy remem- 
brancer, between the said de- 
fendants, the said deputy re- 
membrancer is at liberty to 
state the same to the court. 
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TAYLOR V. BAKER, and Others. ^^'hJiT 

Jan. nth. 

IN the month of October^ 1814, James Strongs one of Notice of a 
the defendants, being possessed, amongst other estates, aJ^nn^t a 
of certain freehold and copyhold lands, comprising, in the vendor, is suf- 
whole, about seven acres, subject, as to the freehold part to put apur- 
of the premises, to a mortsac^e term of 1000 years, vested ^^^^ "P^*^ 

^ \ . making fur- 

in one John Ewiriy as a security for 250/. interest, which ther enquiry; 

was further secured by a conditional surrender of that ^"^.^ lt,!^nd^ 
part of the premises which was copyhold, borrowed the afterwards 
sum of 300/. of the plaintiif; and, as a security for the instead of a 
repayment of it, executed certain indentures of lease and judgment the 

party has a 

release, bearing date the 30th and 31st days of October specifk in- 

1814 ; whereby, amona;st other lands and tenements, he ^umbrance 
' •' ' ® 'on the pro- 

conveyed the freehold, and covenanted to surrender the perty, he will 

copyhold. part of the lands in question to the plainti(l*and ^1 \i 
his heirs, upon trust, to sell the same in the usual man- q^^^ decreed 
ner; and out of the produce of such sale, after reim- against a 
bursing himself, his costs, &c. to pay off the mortgages ulldefcfr^ 
then affecting the premises, and subject thereto, to repay cumstancei. 
himself the sum of 300/. already advanced to Strong, and 
interest; and all such further advances as he might make 
to the extent of 500/. and interest ; and after such pay- 
ments, to pay over the residue to James Strongs his exe- 
cutors, administrators, and assigns. 

These indentures were enrolled at the next court ba- 
ron of the manor of which the copyhold portion of the 
premises in question was held ; but no actual surrender 
of the copyholds to plaintiff's use was ever made. About 
Michaelmas preceding the above-mentioned transaction, 
the plaintiff had purchased of Strong the crop of cole- 
seed growing upon the lands in question, for the use of 
bis sheep; and at the time of the execution of the inden- 
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1818. tiires, the plaintiflT^s sbeep were actually upon the pte* 

S^'y/^^ mises, for the purpose of feeding off the crop, and so 

«;. continued until long posterior to the transactions after 

S^***' mentioned. 

A short timie after the date of the plaintiff's security^ 
m meeting took place between Strong, Baker, and Met' 
talfcj who was Baker's solicitor, respecting the situation 
M)fStrong*s afiairs, when Baker agreed to become surety 
for him in several slims of money, which he afterwards paid 
to the amt>unt of S50/. and Upwards ; and qn that occasion 
Strong, to indemnify Baker, agreed to sell him the seven 
Mres of land in question^ clear of all incumbrances, ibr 
the sum of 5t)0/. ; and an agreement to that effect was re* 
duced into writing, and signed by the parties on the 7th 
day of JVovember, 1814; in which agreement was con« 
tained a clause providing ibr the repurchase of the pre^ 
mises by Strongs whenever he might think proper, on re* 
payment of the purchase money. • 

No part of this puncha^ money was ever paid to Strong t 
but on the 10th of November, 1814, Baker paid the earn 
of 194/. II5. to a person of the name of jRoi^r/5, in dis* 
charge of a debt due to him from Strong; and on the4dl 
tof January, 1815, he paid the further sum of S50/. to 
Messrs. Jump and Orton, Ewir^s solicitors, in satisfiic* 
tion of Ewin^s mortgage. Upon which occasion Mr. Ot'- 
ion signed an agreement of that date, whereby, on behalf of 
himself and partner^^ as solicitors of Ewin, he undertook 
that JSvrin should execute an assignment of his mortgage 
term to Baker. The remainder of the purchase monej 
Was paid to a person of the name of Bellamy, another 
creditor of Strong, on the SOth o( April following. 

At the time of the treaty fbr this purchase, Strong 
Vtated to Metcalfe, Baker^s solicitor, in answer to some 
Wqtdries made tgr him^ that he had given the plaintiff 
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ik judgment, or warraut of attorn^, as a security for 1818. 
the sum of 900/. which he had borrowed of him ; but 
did not say any thing respecting the deeds of the SOth 
and Slst of October, 1814. In consequence of this iSAua. 
statement on the part of Strongs Metcalfe thought pro* 
per to make enquiries respecting it; and, accordinglyi 
Went to Mr. Johnson^ the solicitor of the plaintiff, and re- 
quested to see his security; whereupou Mr. Johnson 
shewed him the indentures of the SOth and Slst of Oo 
toberj 1814 ; upon which occasion Metcalfe made use of 
the following expression to Mr. Johnson : — ^^ Rot thefeU 
low ; he told me it zoas only a second mortgage z-^are you 
sure he knew what he was signing .^'' This took place on 
the 2nd of January 1815 ; and on the lOth of the same 
knonth indentures of lease and release were executed, 
whereby S/rof7^ conveyed the freehold, and covenanted 
tx> surrender the copyhold part of the lands in question 
to the use of Baker j in fee. These indentures bore date 
the 2d and Sd days of January 1815; but were not exe- 
cuted till the lOth, as before stated. By another deed^ 
bearing date the 3d of January^ but which was not, in 
fact, executed till the 14th, ExxAn assigned the residue of 
the term of 1000 years, vested in him, to Metcalfcy in 
trust, for Baker to attend the inheritance^ &c. 

On the 2Srd of January following Strong surrendered 
the copyholds to Baker^ Ewin having previously acknow- 
ledged satis&ction on the rolls of the manor of the prin- 
cipal money, and interest due on his conditional sur* 
render. 

Hie defendant Baker having by these means become pos- 
sessed of the legal estate in the lands in question, brought 
an ejectment^ on the demise of Metcalfky against the plain- 
tiff to recover the possession of them ; in consequence of 
whkh the plaintiff filed a Bill in this Court to set aside 
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1818. the sale to Baker as fraudulent, and prajin^ that he might 
be let in to redeem the mortgage by paying to Baker the 
principal money and interest due upon it, and for a re- 
conveyance of the lands in question upon the trusts of 
the indenture of the SIst of October 1814. 

The bill also prayed an injunction to restrain the pro- 
ceedings in the ejectment on the part of Baker ; but which 
the court upon motion refused to grant. 

Mr. Dauncey and Mr. Treslove for the plaintiflT. 

The only question is, whether this transaction can be 
said to have taken place without notice of the prior in- 
cumbrance to plaintiff. Here was notice, both implied 
and express. At the time of the sale to Baker, the 
plaintiff was in actual possession of the land for the pur- 
pose of feeding his sheep ; which was the only way in which 
lie could hold possession, since there was no house upon 
the premises. This was notice to all the world. In Daniels 
V. Davison (a), it was decided that the possession of a te- 
nant is notice to a purchaser of the actual interest he may 
have either as tenant, or otherwise ; and in Allen v. ^it- 
thony (b) the Lord Chancellor said, ^^ It is so &r settled 
as not to be disputed that a person purchasipg where there 
is a tenant in possession, if he neglect to enquire into the 
title, must take subject to such rights as the tenant may 
have." This was the doctrine in Lord Hardwicke^s 
time, in Smith v. Low (c). His lordship says ^^ that finding 
a person in possession of an estate, is sufficient to put the 
party to enquire ; and what is sufficient to put the party 
upon an enquiry is good notice in equity.*' 

(a) 16 Vez. 249. 17 Vez. {b) 1 Merivale 282. 
433. S. C. (c) 1 Atk. 490. 
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Another objection to this sale is, that there was no con- 1818. 
sideration paid under the contract. It is true that if there 
had been a debt at the time, that would have been a good 
consideration ; but the defendant says he paid different sums Baker. 
of money toother persons afterwards; that cannot be a pay- 
ment under the contract : but if it were a payment under 
the contract : it was made after notice. In Tourville v. 
Naish (a)^ it was decided that where a purchaser pays 
part of his purchase money, and gives a bond for the resi- 
due, notice of an equitable incumbrance before payment 
of the money, though after the execution of the bond, will 
be sufficient. And this doctrine is confirmed in Siorj/ 
V. Lord Windsor (6), where upon a plea of purchase 
for a valuable consideration, without notice, it was held 
to be necessary that the purchaser should deny notice at 
the time of paying the purchase money. The same 
doctrine is also laid down by the Lord Chancellor in 
Maundrell v. Maundrell{c). In the present case there was 
sufficient notice before payment of any part of the purchase 
money. The agreement for the sale was dated on the 7th 
November ; and on the very day on which it was entered 
into Strong stated that the plaintiff had a judgment or 
warrant of attorney against him. This was sufficient 
notice to put the defendant upon enquiry ; and that it 
had that effect is clear from t|ie circumstance of Met" 
calfe applying to the plaintiff's solicitor, who shewed him 
the deeds of 30th and 31st October 1814. At all events, 
it is clear the defendant had notice before the execution of 
the conveyance to him ; and that, according to the decision 
in More v. Mayhem (rf), is sufficient to bind him. The 
same doctrine is laid down by Lord Hardwicke in Wig 
V. Wig (e). 

(a) 3 P. Wms. 307. {d) 1 Ch. Ca. 34. 

(b) 2 Atk. 630. (e) 1 Atk. 384. 

(c) lb Vez. 271. 
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1818. Mr. Martin and Mr. fF(^efield for the defendant Bmkef. 

Vn^V^ig/ .-^Unle88 Baker had notice of the plaintiflTs daini) ke ia as 
Taylor much entitled to protection in a court of equity as tbq 
Biker. plaintiff. The question, therefore, is, whether he had 
such notice of the incumbrance to plaintiff as ought to 
hare put him upon making further enquiry. It has been 
contended that the circumstance of the plaintiff ^s sheep 
betdg upon the land was sufficient to apprise him that the 
plaintiff had some claim in the land ; and several cases have 
been referred to. in support of this doctrine : but all those 
cases were decided upon particular circumstances ; andy 
therefore, can have no effisct in establishing a general 
rule. If the rule contended for were to prevail, no man 
could sell a crop of grass to a butcher without embarrasa* 
log the sale of his estate. That argument, therefore, mi 
quite out of the question. 

The material point is the notice given to Baker before 
the advances made by him on account of Strong. Thia 
case is different from all the other cases which have been 
cited. Baker was liable to pay Strong's debts; and 
had, therefore, a right to secure himself by purchasing 
this estate. He bargained for nothing but an equitable 
estate ; and in equity a debtor is equally bound to pay all 
his creditors; so that, primd facie, his right was eqaal to 
plaintiff's. Any creditor, however, has a right to dothe 
himself with a better security ; and this has been done by 
Baker. Notice of a mere warrant of attorney can never 
bind the purchaser. Suppose a man were to be in treaty 
for the purchase of an equitable interest, and any per- 
son were to inform him that the vendor had given another 
a warrant of attorney, — would he be bound to'enqnire 9t 
the creditor whether he intended to act upon the war- 
rant? 

The first intimation which Baker received of the real 
situation of the property was on the 2nd of January/ and 



Taylor 

V, 



CASES IN THE EXCHEQUER. 7f 

then be bad paid part of the purchase money. With re- 1818« 
apect to TourdUe v. Naish (a) : the first part of that case 
is certainly in favour of the plaintiff; but the latter part 
is in point for the defendant. The Court will not sever Bakss. 
the purchase money. Suppose a man contracting to pur- 
chase an estate at 5000/. were to pay part, and to secure 
the other by bond, — ^would the Court consider the security 
as applicable only to that Which was already paid ? The 
act itself shews that he could not have been aware of 
the nature of the security. This is like the case of a 
third mortgagee buying in the first, which the Court will 
always permit, where, at the time of the third mortgage 
being entered into, the mortgagee had no notice of the 
second incumbrance. 

With respect to costs, the plaintiff ought to have made 
all bis securities available before he disturbed the defend- 
ant's purchase : but it does not appear that he has taken 
any steps of that nature ; he cannot, therefore, be entitled 
to costs. 

Loap Chief Baron. 

This is a bill by Taylor against BakeVj who is the only 
aabatantial defendant to set aside a purchase made by 
Baker^ of some land previously conveyed to Taylor as a 
security for money* 

In the month of October^ 1814, James Strong being 
the owner of the property in question, subject to a mort- 
gage to EwiUj borrowed of Taylor the sum of 300/. ; and, 
as a security for that and other advances, executed a con- 
veyance of the equity of redemption to Taylor in fee, in 
trust to sell and pay off the debt. In the deed by which 
this conveyance is made, there is a covenant to surrender 

(•) Ante 
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1818. the copyholds to the use of Taylor in fee ; so ihvX'Tat/hr 
became possessed of a clear equitable interest, in the pro- 
perty in question, to the extent of his own demand against 
Baker. Strong. This conveyance was made on the 3 1st of Oc- 
tober^ 1814 ; and on the 7th o^ November following^, 
Strong, Baker, and Metcalfe^ the solicitor, had a meet- 
ing, respecting the advance of some money to pay off 
Strong^s debts; when it was agreed that, to secure Baker's 
advances, the sale in question should take place. On 
that occasion, Strong being asked whether he had given 
any security to plaintiff, said he had given him a judg- 
ment, or a warrant of attorney, so that Baker and Met^ 
calfe had clear notice that some security had been given 
by Strong to Baker. 

Three days after this meeting Baker, in part perform- 
ance of his contract, paid to one of Strong'' s creditors the 
sum of 134/. Us. in discharge of a debt due from Strong. 

One of the questions which arise in this case is, whether 
this notice of a judgment was not such notice to Bakery 
as should have induced him to make further enquiry. 

On the Snd o{ January, 1815, Metcalfe came to John^ 
son, as attorney for plaintiff, and asked him what the 
nature of the plaintiff's security was ; upon which JToAff- . 
son produced the deeds of conveyance to plaintiff, and so 
gave full notice of the whole state of the incumbrance. 

On the 10th of the same month, however, a conveyance 
was made of the property in question to Baker/ the term 
was assigned on the 17th, and on the 2Sd a surrender 
was made of the copyholds. Baker paid the residue of 
his purchase money to Bellamy, on the 20th oi April UA- 
lowing. 

All these transactions took place after full and com- 
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plete notice of the plaintiff's incumbrance. Baker haV" 1818. 
ing procured the assignment of the mortgage to a trustee 
for himself, unquestionably gained a right to make use of 
it in the same way as any other mortgagee in a similar Baker. 
situation might have done. Under these circumstances 
the plaintiff files his bill for an account and redemption 
against Baker, and says, ^^ You are precisely in the same 
situation as Ewin." But Baker says, '^ I liave the legal 
estate ; and having that I have ousted Taylor of the pre- 
mises : he cannot have the estate, without paying me every 
thing that is due to me. I had an equitable estate ; and 
the plaintiff having only the same interest, we were in 
pari conditioner and whichever could get the legal estate 
took the benefit of it. It was the tabulam in naufragio.^^ 

In general, the rule of the court is, that if there be two 
persons in similar situations, with equal equity, and one 
procures the legal estate, t^e legal estate shall prevail : 
but then they must have equal equity. 

If Baker had, bond fide^ advanced money . to Strongs 
without knowing that any thing was due to Taylor ^ he 
would have had an equal right with Taylor : b,ut if he knew 
of Taylor 5 interest, he cannot, by getting in the legal 
estate, exclude him from the benefit he had before. 

The only question then is, whether J5aA'^ had notice 
of Taylor* s claim or not ? and I think that he had. 

When 1 ask a person who sells an estate to me, whe- 
ther there be any incumbrances on the estate, and he tells 
me there is a mortgage, that is clear notice of the mort- 
gage. Where then is the difference? The defendant 
has notice that there is a judgment : that surely is suf- 
cient to call upon him to make further enquiry ; and 
the defendant's solicitor certainly did act under that 
impression. Is not a judgment a lien upon the land? 
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and can a purchaseri having notice of such a lien, 
say, with any fiurnefis, that he had no notice of any daini 
on the estate ? It seems to me, therefore, that he had 
notice of a security ; and having such notice, he was 
bound to make further enquiries (a). It is impossible to 



(a) It has long been decided, 
that whatSTer puts a party vpon 
enquiry, is good notice in eqm« 
tjj Smith T. LavDCy 1 Atk. 
489. the courts requiring that 
efeVy precaution should be 
taken by a purchaser, which 
a person of ordinary prudence 
would take. Ilillw. Simpson^ 
7 Vez, 162- vide 170. Hiem 
T. MUl^ 13 Vet. 120. Upon 
this principle it has been de- 
termined, that in all cases, 
where a render cannot make 
out a title but by a deed which 
leads to another fact, the pur- 
chaser will be affected with 
notice of that fact; for it is 
crassa negligetdiOj if he seek 
not after it, Moore y. BermeUy 
3 Cha. Ca. 246. Biico ▼. Earl 
of Banbwy^ I Cha. Ca. 287. 
Dri^er^s Company t. Yardley^ 
2 Yem. 662. Merims t. Jol^ 
Uffey Ambler 313. And if a 
mortgage be made, or a lease 
granted, in consequence of the 
surrender of a former lease, 
by which former lease an ad*^ 
verse title would appear, the 
mortfSgee will be affected with 



notice of such title. Coppim 
r. Fennyboroughy 2 Bro. Cha. 
Ca. 291. Upon the same prin« 
ciple it lias been decided, tiiat 
where a man knows that the 
legal estate is iu a third persoo 
at the time he purchases, he is 
bound to take notice of the 
trust, Anon. 2 Freem. 137. Pi. 
171. bat where a term is as« 
signed generally, to attend the 
inheritance, it will not of itself 
be notice to a purchaser of any 
thing, but that there is an in- 
heritance to be protected, and 
that the term is attendant 
(which he knew before) ; but if 
it be declared in the assign- 
ment, that the term is assigned 
to attend the inheritance, a$ 
limited^ or itttkd by m prnii- 
cuiar deedj or to protect lAe 
uses of a setUemenly that will 
be notice of the deed or settle- 
ment, and of all the uses of it* 
Per Lord Hardwickej in fVA 
loughby ▼. WaUmghbyi cited Im 
1 Term fi. 763. It beluga set- 
Ued principle that, If a purchaser 
have notice that there is a deed, 
be iriU be bound by the wh#|e 
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lay out of the Gonsideration of this case the expression 
Metcal/t made use of, on being informed of the convey- 
ance to plaintiff:—" Jiot thefillow; he told me it was a 
mortgage.*' That makes it as clear a case as I ever 
beard : I must decree for the plaintiff. 

Another question arises with respect to costs : in gene* 
ral^ a mortgagee is entitled to costs ; but that is not an uni« 
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Taylor 



of \U contents, Perrars v. 
Cherry, 2 Vem. 384. For this 
reason, notice that there is a 
lease is notice of all its con- 
Vents, and of all the covenants 
in It, Tannery, Florence, 1 
Cha. Ca. 259. Hall v. Smith, 
14 Vez. 426. ; and, therefore, 
where a lease for lives con« 
tained a covenant to grant a 
»ew lease on the dropping of 
ft life with the same provision 
for renewal on the death of 
*ny person, to be named in 
any future lease, a purchaser 
kiving notice that there was a 
l^tse, although he was not 
^Ware of the covenant, nas 
^■"dered to grant a new lease 
"^ith the tame provision. Tat/' 
'or v. Stibberty 2 Vez. Juu. 
^%. It seems, however, that 
^ha mere fact of bis having at- 
^^ted the execution of a pre- 
vious deed will not affect a 
purchaser nith notice of the 
contents of that deed, Beckett 
t. CordU^y 1 Bro. C. C. 353. 



Although a contmrj opinion 
appears formerly to have pre- 
vailed, Vide Mocatia v. Miir- 
galroyd, 1 P. Wms. 393. Vide 
etiam Mr. Cox's note upon that 
case^ ibid. The possession of 
a tenant is notice of his whole 
interest, 2 Vez. j on. 440. Iliern 
T. Mill, 13 Vez. 120. whether 
as tenant or otherwise, Daniels 
V. Davison, 16 Vez. 249.— 17 
Vez. 433. S.C. and even of an 
interest, accrued by a title pos- 
terior to that on which his 
possession is founded, Allen v. 
Anthony, 1 Merivale 283. But 
possession is not even primd 
fade evidence of title, because 
it may be either by sufferance 
or trespass : a purchaser, there- 
fore, is bound to enquire into a 
title, though the party of whom 
he purchases be in actual pos- 
session ; and if, upon bein^ 
asked for the deeds, the vendor 
acknowledge that he has them 
not, the purchaser must make 
further enquiry, 13 Vez. 122. 
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this can be complied with, unless by the ordinary coarse 
of sale or mortgage. The court is in the constant habit 
of directing sales for the purpose of giving effect to tbi« 
species of legacy. But it is said, that this is a reversion, 
and that the testator could not intend the legacy to be paid 
before it came into possession. It does not however appear 
to be a reversion from the will : it is not sufficient that it 
should be so alleged in the bill ; it should appear from the 
will. Here the testator says nothing about it, nor does he 
fix any time of payment; the law therefore fixes the time. 
I never saw a clearer case in my life ; the will directs the 
legacy to be paid out of an estate, and that estate hap- 
pens to be a reversion : but a reversion is as capable of 
being sold or mortgaged as any other estate. 



Decree for plaintiffs, (a) 



Decree. (a) Monday^ the lOlh day of 

January^ 1818. — It is ordered, 
adjudged, aud decreed by the 
Court, that it be, and it is 
hereby referred to Abel Moy^ 
seyy Esq., the deputy to his 
majesty's remembrancer of fhis 
Court, to take an account of 
what is due to the plaiotiffs, in 
respe^ of the two legacies in the 
pleadings stated, giTen by the 
will of the said testator, Recs 
Lewis Daviesj and to compute 
interest on the said legacies 
from the death of the testator 

Rees Lewis Davies^iuSepiember 
1791, to the time of payment 
of the principal of said legacies, 
which interest is to be com-* 



puted at the rate of 4/. per 
cent, per annum. And it is 
also referred to the said deputy 
remembrancer to tax the said 
plaintiffs their costs of this suit, 
and also the costs of the said 
defendant WiUiam DwdUm^ 
which latter costs of defendant 
William Davies are to be paid 
to him by the said plaintiii; 
and they are to receive and be 
paid the same over again, to- 
gether T?ith their own costs, ia 
manner after directed. And it 
is further ordered and decreed 
by the Court, that it be, and it 
is hereby referred to AbelMo^ 
sey^ Esq. the said deputy rp- 
membrancer^to raise the amoont 
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of the laid legacies, interest, and 
costs, hy sale or mortgage, of 
to mneh of the estates devised 
to the defendant Lewis Daviesy 
charged with the said legacies 
as may be sufficient for that 
purpose; and if bj sale, the 
ttid deputy remembrancer is to 
anise the usual adiertisements 
to be iuserted in the London 
Oateiiey and such ether papers 
as he shall think fit, announc- 
iog such sale: but in case the 
said parties shall proceed to 
raise by mortgage the money 
necessary for the purposes 
aforesaid, they are at liberty so 
to do upon proceeding therein 
without delay. And it is further 
ordered by the Court, that the 
costs of the said plaintiffs, and 
of the defendant William Da- 
9iesy when obtained by the 
means aforesaid, be paid to the 
•aid plaintiffs, Thomas Davies 
and Rees Jeffries^ or to one of 
them, or to their clerks in 
Court. And it is further order- 
ed, that the amount of the 
legacy of 40/., when raised, be 
paid into Court, in trust, in 
this cause; and that the in- 
terest thereon, when raised by 



the said deputy remembrancer, 
be paid to the said plaintiffs, 
Thomas Da^iesj and Esther his 
wife. And it b further ordered 
by the Court, that the said sum 
of 20/., and the interest to bit 
computed thereon, be paid to 
the said plaintiffs, Rees Jeffries j 
and Ann his wife. And it is 
further ordered, that the sum of 
40/., the amount of the plaintiff 
Esther Davies^s legacy, when 
paid into Court, as before di« 
rected, be laid out by the de« 
puty remembrancer,in his name, 
in the purchase of bank 3 per 
cent* consolidated annuities ; 
and that the deputy remem- 
brancer do from time to time 
receive the dividends thereof, 
and pay the sanie over to the 
said Thomas Davies, und Esther 
his wife, for and during the life 
of the said Esther Davies y with 
liberty to the defendant William 
Daciesy or any other person in- 
terested therein, after her death 
to apply to the Court, touching 
the same as they shall be ad- 
Tised ; in the taking of which 
said accounts the said deputy 
remembrancer, &c. 



1818. 



Datibs 

V. 

Datibs. 
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January 19. RANDOLPH, Clerk, V. GORDON and Others. 
Entries in a TN this case the following question arose upon the 

book coining I • i 

out of the •■- evidence. 

poueuion of 
a defendant 

who vas the The plaintiflT was rector of Much Hadham in the county 
p^dTn"^^* of//er/*, and instituted th^ present suit against the do- 
rector not al- fendants for the tithes of hay and grass. The defendants 
read as^eyi^ ^^ ^^^^^ answer set up two moduses, in support of whicb^ 
dence to sup- their counsel oiTered to read in evidence certain entries from 
on the"\esti- & book purporting to contain, amongst Other things, a state* 

monjofawit- ment of the customs in the parish respecting tithes, which 
ness who said . , , , , . ^ o .* 

he beliefed it ^^^ introduced by the testimony of a person of the name 

to he in the of Thomas MotL who deposed, that " the book in question 
rectors hand- ' ^ /. .^ i r j 

writing, from was the property of Francis Stanlej/j one of the defend- 

comparirg it ^^^ f^^^ ^j^^^^ j^^ received it : and that he believed that 

with the on- ' ^ 

ginai will of the whole of the writing in the said book to be the nand* 

Doctors'*'^ "* writing of William Stanlei/y doctor in divinity (who was 

Comiuoos. the grandfather of the defendant Stanlet/j and had been 

rector of the parish from the year 1690, to the year 1723)* 

And he further deposed, that he, the witness, was the 

better enabled to state of whose handwriting he believe4 

the book to be, from having compared the writing in the 

book with the original will in Doctors* Commbns, of the 

said JVilUam Stanlej/j which appeared to be wholly in 

his own handwriting, and that he believed the book an4 

the will to be written by one and the same person/' 

Mr. Dauncej/ and Mr. Boteler^ for the plaintifl^ Qb« 
jected to the book being read, because it did not come out 
of the proper custody, and because the witnesses knowledge 
of the testator's handwriting was derived only from a com- 
parison of it with that in the will. 

Mr. FonhlanquCy Mr. Martin^ and Mr. Palmer^ for the 



Ranpolpu. 

V, 
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cleFendants. — In BuUer's Nisi Prius it is stated, that in 1818. 
fL case before lord Hardwicke, where a parson's book was 
produced to prove a modus, the parson having been long 
dead, a witness, who had examined the parish books, in CioRooiu 
which was the same parson's name, was permitted to swear 
to the similitude of the handwriting (a); and in Roe v. 
JRawlins{b)y Mr. Justice Le Blanc permitted an entry 
to be proved by a comparison of handwriting, on the 
ground that at that distance of time no better evidence 
Qould be produced. The case of Morewoad v. fVood(c) 
is nearly in point : there proof of handwriting was ad- 
milted, by shewing the similarity of that in question to 
the handwriting of a will; and no objection was taken 
ejther at bar, or by the court. If this species of proof 
were not to be admitted, it would destroy almost all evi- 
dence arising from receipts given by parsons to occupiers; 
88, in many cases, there can be no other way of proving 
auch ancient documents. Old deeds are held to require 
no proof of handwriting ; and the principle upon which 
this rule rests is, that from the antiquity of the instru- 
ments, it would in most cases be impossible to prove the 
handwriting of the parties executing. But books cannot 
prove themselves ; and, therefore, from the necessity of the 
case we roust resort to some such medium of proof as the 
present, as otherwise, instruments of this nature would be 
of no avail. This is the best evidence which the nature of 
the case admits of. In a case which occurred some years 
ago on the northern circuit, Earl of Egremont v. Lord 
Vovasour^ books coming from a chest in which the manorial 
documents were kept, and purporting to have been writ- 
ten by a former steward of the manor, were received 
"Without further proof on the ground of their antiquity, 
and the impossibility of proving the handwriting at so 
distant a period. ;But here we oRer further proof arising 

(a) P. 536. (c) 1 1 East. 327, in notis, 

ib) 7 Eabt. 382. 
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OdMdir. 



from tlie similarity of the handwriting : although the 
whole of the will may not have been written by the tes- 
tator, his name must at all events have been in his hand- 
writing ; and that would be sufficient to form a compa- 
riso'n. If the book had come out of the possession of 
another person not interested, there is no doubt but it 
would have been evidence. Rector's books handed from 
rector to rector, and coming out of the proper custody, 
are always admitted with very trifling additional tesdh 
xlioliy. There is no doubt but that if Stanley had not 
bisen a defendant, and this book had come out of his ctis* 
tody, it would have been received ; — why then should 
Stanleys being a defendant make any distinction? In 
Bertie v. Beaumont (a), a receipt was admitted, though 
it came out of the custody of the defendant, without any 
proof of the handwriting ; and there the court said, ^* the 
person to whom the receipt was given being of the same 
name, there was reasonable inference that they were no 
connected as to make this the proper custody ; and rea« 
sonable evidence of proper custody is all that can be re« 
quired, and is sufficient/' In this case there is the same 
species of evidence; the defendant out of whose posses- 
sion the book comes, is of the same name with the former 
rector ; and we have the additional fact in proof, that li#' 
IS one of the same family. 



Mr. Daunceyy in reply, was stopped by 



The Lord Chief Baron. 



Ifthis book had come from the proper custody; that 
IS, if Stanley had proved that he was grandson of the for- 
mer rector, and that he had found this book among his 
grandfather's papers, there is no doubt it would have 
been admissible as evidence : but that is not done in th? 



(a) 2 Price 307. 
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present case; the book is merely proved to have come 1818. 
out of the custody of a person who ia a defendant and a >^^^^^^^ 
grandson, but there is no evidence to shew where it was ^ 

found. There are many cases in which books of this sort Ooaaow. 
have been rejected, because they did not come out of th^ 
proper custody. I recollect a case in which a book wm 
attempted to be produced as coming out of the Bodlemk 
library, but the Court would not re<;eive it. The case ia 
the same with respect to Terriers* I therefore do not 
think I can receive this book ; coming, as it does, out of the 
custody of a defendant, without some further evidence. 

But then it is said that this book is in the hand- 
writing of the former rector ; and if so, it is certainly of 
great value, because books written by preceding rectors 
are always evidence against their successors. But how 
is the handwriting proved ? Here is a book produced, 
we will say, for the sake of argument, from the street ; 
and I am called upon to believe it to be in the handwriting 
of the former vicar, because it is said to be very like it. 
I recollect many cases in which books have been rejected, 
although the similarity of the handwriting to writings 
by the same person had been proved in a tolerably 
satisfactory manner. But let us for a moment supposa 
that a book might be proved in this manner, — what is the 
evidence here? The witness looks at the book, and. says 
he is induced to believe it to be in the handwriting of a 
preceding rector ; not because he was a person residing 
at a great distance, and in the habit of corresponding with 
him, but because the handwriting in the book is the same 
with that of the rector's will in Doctors' Commons. We all 
know that most people do not write their wills themselves. 
The witness says he believes the whole of the will to be in 
the handwriting of the rector ; — but how can he know that ? 
He goes to the registry, and 6nds a will there, purport* 
ing to be written by somebody who wrote the whole of 
.it} and upon tbia he ventures to swear that it was all 



* •-.. 
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written by the testator. All be could with any correct 
ness say was, that the will appeared to be all in one hand- 
writing, and that therefore he concluded some person 
wrote the whole of it. That person certainly may have 
been the person who wrote this book ; but it does not fol- 
low that it was written by Stanley. Unless it can be al*^ 
leged that because a paper appears to be a will, it ig 
in the handwriting of the person whose will it appears to 
be. such evidence as this can never be received. 



Evidence rejected* 



SHAW V. PICKTHALL, and Others. 



Bequest of 
stock to be 
laid out in re- 
buildiDi^ 
almshouses. 
The fact that 
almshouse 
were in mort- 
main before 
the 9th Geo. 
II. c. 36: 
proved bj an 
old inscrip- 
tion, and an 
extract from 
a local his- 
tory. 



THIS bill was filed by the plaintiff as one of the trus- 
tees named in the will of Robert Mason^ for the 
purpose of ascertaining to whom the sum of 800/. navy 
5 per cent, annuities, part of the testator*s estate, stand- 
ing in the joint names of himself, and of Spencer Newman^ 
one of the defendants, belonged. The testator, by his 
will, directed that the sum of 1000/. (which was reduced 
by a codicil to 800/.) navy 5 per cent, annuities, after 
the death of his nephew Robert Siockeldy to whom the 
dividends were to be paid for his life, should be trans^ 
ferred into the joint names of the plaintiff and Spencer 
Newman, who were his executors, and of the then officiat- 
ing minister, churchwarden, and overseer, of the town 
quarter of the parish of Wallham, Holy Cross, and their 
successors for the time being, ^^ upon special trust and 
confidence, that they, the said executors, minister, church- 
warden, and overseer, and their successors, should, within 
the next summer months between Lady-day and Michael' 
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mas^ after the decease of his nephew Robert Stockeld, have ^'^* 
the receiving, laying out, and expending ofthe said 1000/. 
navy 5 per cent, annuities, for the sole and only purpose 
of rebuilding, in a plain, strong and substantial manner, 
the four almshouses at the west end of the entrance into 
the town of fValiham therein mentioned, for the use, be* 
uefit, and reception, of poor widows, to inhabit and dwell 
therein, in the same way and manner, as the same charity 
always had theretofore been, and was then regulated and 
governed, since the original foundation and endowment 
thereof, and to and for no other use, trust, intent, or 
purpose whatsoever. But in case the said stock should be 
more than sufficient to rebuild the said almshouses, then 
the said testator desired that the residue and remainder 
o( such stock should be laid out and expended in bread, 
and given unto such poor widows, between MicJiaelmas 
and Lady-day^ by weekly allowances, from year to year, 
so long as the residue and remainder of such stock should 
be to be expended, according to the discretion ofthe sur- 
viving parties having the management thereof for the 
time being.'* 

Robert StocJceldy the testator's nephew, to whom the 
dividends were given for life, having survived the testator, 
4ied in February^ }8I6; and upon his death, the 800/. 
itock in question was transferred into the names of plain- 
tiff, and of the defendant Spencer Newman^ and was 
daimed by the minister, churchwarden, and overseer, of 
tile town quarter of the parish of Wallham^ Holy Crossj 
<<pon the trusts of the will ; in opposition to which, how- 
ever, a claim was set up by William Youngs the testator's 
A^xt of kin, on the ground that the bequest was void 
^Mider the Statute of Mortmain (a). 

The only question was. Whether the lands upon which 

(a) 9 Geo. II. c. 36. 
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]818« ill Parisj tbe commission was awarded against Comptart 

^^*^^^^^^ alone^ who was thereunder duly found a bankrupt. 
WmoBT 

V. 

Bbuu Shortly afler the commission a meeting took place of 

the creditors of Compion and PourialeSy for the purpose 
of considering the state of the outstanding debts' due to 
the firm ; when it was agreed that the plaintiffs, as 
assignees, should be at liberty to sell sundry of such 
butstanding debts for the benefit of the creditors. Irf 
pursuance of this agreement the plaintiff*^, in* December 
1808, contracted with Mr. Darid Milncy who was the 
agent for the defendant, for the sale to him of the debt in 
Question, being the sum of 5&S/. Hs. Id. alleged to be 
due from Lespinasse on the balance of accounts between 
him, and Compion^ and Pouriales^ for the sum of 600/. 
In pursuance of this agreement a draft of an assignment 
' from the plaintiffs to the defendant was prepared by the 
plaintiff's solicitor, and laid before the solicitor of the 
defendant for his approbation : but an objection was 
made by the defendant's solicitor to the performance of 
the contract on the part of the defendant, unless Pour- 
tales would join in the assignment. In order to ob- 
viate this objection it was proposed, on the part of 
the plaintiffs, that Compion^ who had obtained his certi- 
ficate, and was in solvent circumstances, should enter 
into a covenant to indemnify the defendant against any 
claim which Pourtales might make upon him in respect 
of the debt. This being objected to by the defend- 
ant's solicitor; the plaintiffs, to remove every diflS- 
culty in the way of the completion of the contract, in 
jlpril 1811 procured from Pourtales an assignment to 
themselvesof all his estate and interest, in the outstand- 
ing debts and effects of the copartnership between bim 
and Comptoriy which was afterwards confirmed by another 
indenture dated the 14th May 1815. 

The defendant, nevertheless, refused to complete hit 
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purchase; and the plaintiffs instituted the present suit to 1818. 
enforce the specific performance- of the contract. v^*v^^^ 

Weight 

V. 

Mr. Daunce^ and Mr. Girdlestone^ for the plaintiflb. Bill. 
insisted, that all objections to the performance of the con- 
tract on the part of the defendant were removed by the 
assignment from Pourtales; that although a debt was not 
assiniable at law, yet an assignment of a debt was good 

tk agreement in equity. 



Mr. Agar and Mr. Roupellj for the defendant.— Ad- 
mitting, for the sake of argument, that the existence of 
the debt is sufficiently established, there is no case in the 
books of any bill of this nature. Courts of equity will 
not enforce an agreement as to chattels, except as to 
those things which cannot be recovered at law. In the 
ordinary case of bills for the purpose of compelling the 
transfer of stock, the courts have refused to compel a spe- 
cific performance. In Dorison v. JVestbrooke (a)y the 
court dismissed a bill of this description. In Cud r. 
Iluiter(b)j JLord Chancellor Parker reversed a decree 
made by Sir Joseph Jekj/ll, for the specific performance 
of an agreement of the same nature. The same point 
was also decided in Capper v. Harris (c). In Buxton v. 
LAsier ((f), which was a case of an agreement for the pur- 
chase of timber, six years was given by the contract for 
the payment of the purchase money, and the Court 
took a distinction between cases where the agreement is 
final, and where it is to be made complete by subsequent 
acts. In that case the Lord Chancellor said, that ^^ in 
ipeneral this Court will not entertain a bill for the spe- 
cific performance of contracts of stock, corn, hops, &c. 

(o) 6 Vin. Ab. 540. PI. 22. Scould t. BuUer^ 2 Eq. Ca. 

(ft) P. Wmf. 570. 5 Vin. Ab. 18. PI. 8. 
Ab. 538. PI. 28. Prec. in ch. (c) Banb. 135. 
4^34. 8. C. and by the name of {d) 3 Atk. 383. 

H 



Wright 
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1818« force. One objection urged by the defendant is, that the 
court cannot interpose, because* the debt may not now be 
recoverable, or because the parties may have become in« 

Bell, solvent: but the defendant has been the cause of the 
delay himself; and that he was aware of the risk is eri* 
dent, by his purchasing the debt at 52/. less than it was 
really worth. These objections, therefore, are not ma- 
terial ; the real objections are, that the court cannot en- 
tertain the suit at all, and that no case has been cited 
which at all warrants the court in interfering. But a 
case has been cited which establishes all we want : jBtcx- 
ion V. Listeria) admits the principle, that in certain 
cases the court will entertain suits for the specific per- 
formance of an agreement for the purchase of chattels; 
80 that the question is, whether there is any thing in this 
cfise to exclude it from that principle. It is said, the 
Court cannot interfere, because there is no case of any 
bill for the specific performance Of an agreement as to 
the assignment of a debt ; but that objection will apply 
to every new case. In Buxton v. Lister^ the Court said 
it was a new case ; but they entertained it, and that upon 
the principle mentioned. I admit there is no specific 
case where a contract for the assignment of a debt has 
been enforced; but I contend that such a case is com- 
pletely within the principle mentioned. It is admitted 
that the assignment of a debt is good in equity, and no 
inconveniences have been pointed out as likeljr to result 
from enforcing an agreement for such an assignment. 
This case cannot be distinguished from that of iJux^oit 
T, Lister. As to the cases referred to respecting agree- 
ments for the transfer of stock, they all arose out of the 
South Sea bubble, which was a fraud throughout^ to which 
the Court would not lend its aid. 

Lord Chief Baron. 

I do not remember any case of this description before. 

(a) Ante. 
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I am perfectly inclined to yield to the decisions which 
liave been cited on the part of the defendant, but have 
^reat doubt whether the present does not fall within the 
exceptions. With respect to the objection that the plain- 
tifls had no title at the time of the contract, that has been 
waived by the subsequent conduct of the defejidant. 
The agreement was made in \S06, through the medium 
of Mr. Milne, as agent for the defendant. He agreed 
to give 500/. for the purchase, which was certainly a to- 
lerably fair consideration for the debt, considering that 
there was some doubt respecting it ; and indeed the con- 
sideration has never been objected to. The only objection 
which has been made to this purchase by the defendant 
is, the want of title; and the defendant says, that if the 
plaintiffs can make a good title, he has no objection to 
complete his contract. At present, the plaintiffs are in 
a situation to make a good assignment ; so that there can 
be no difficulty as to that part of the case. The only 
question, therefore, is, whether the court will entertain 
a suit for a purpose of this description or not. This 
contract is not for the payment of money, but to do that 
which will enable the defendant to recover the money ; 
and this I think brings the case within the exception 
which has been pointed out. It is a contract which was 
to be made complete by some subsequent act. {a) 



1818. 



Wright 

V. 

Bill. 



(a) The cases relating to the 

feterference of courts of equi- 

(f> to compel the specific per- 

rom^nce of contracts relating 

'o clftttels, hare depended so 

^•*oli upon their own particu- 

*•* oircumstances, that it isdif- 

.^ ^It to collect from them any 

oise distinctions. It seems, 



th 



^^erer, to be established that 
^ courts will not entertain a 



suit of this nature, where com* 
pensation can be made in da- 
mages ; and, therefore, in ge« 
neral, in cases of contracts for 
chattels, or which relate to 
merchandize, they will leave 
the parties to their remedy 
at law, Buxton v. Lister, 3 
Atk. 383. Cudd ▼. Rutter, I 
P. Wms. 570. Caj^ur ▼. //flr- 
risy Bunb. 135* Dorriton r. 
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WaiGBt 

V. 

Bill. 



I do not, howeif«r, see bow I can direct a complete as- 
signment of this' debt, without having some proceedings 
before the deputy remembrancer : the assignment must 



tVettbrookej 2 Eq. Ca. Ab. 
161. PI. 8. 6 Vin. Ab. 640. 
PI. 22. S. C. Nutbrown t. 
ThorrUony 10. Vez. 161. Mo- 
ton V. Jrmiiagej 13 Vez. 37. 
Where, however, the party 
wants the thing in specie, and 
cannot have it in any other 
way, the suit ¥^ill be enter- 
tained, Errington y. Ayneslyy 

2 Bro. CO. 343. 10 Vez. 163. 
as in the case of the title deeds 
of an estate, or of an heir 
loom, Puseyy.Pusey^ iVern. 
273., or a curious relique of 
antiquity, Duke of Somerset 
T. Cookson, 3 P. Wms. 390. in 
which cases the Court appears 
to have acted upon, the proba- 
bility that a jury woold not 
hare those feelings which might 
enable them to form a correct 
estimate of the value of the ar- 
ticle. Vide etiam Fells ▼. Ready 

3 Vez. 70. Llojfd y. fVaringj 
6 Vez. 773. And indeed it 



seems, that wherever nothing 
can answer the justice of the 
case but the enjoyment of the 
particular article stipulated 
for, the court of equity will 
lend their aid, as in the case 
pat by Lord Hardwickcj 3 
Atk» 384. of a ship's carpenter 



purchasing a large quantity of 
timber, where, by reason of the 
vicinity of the timber, nothing 
could answer the justice of the 
case but the specific perform- 
ance of the contract. Vide also 
the Duke of Buckinghamshire 
T. fVardy cited ibid. andTomL , 
Pi; 581. Lady Arundel ▼• 
Ph^Sj 10 Vez. 139. ^irf- 
bratcn r. Hiomion^ ante. It 
does not however appear, that 
courts of equity will lend their 
aid to enforce agreements for 
the sale of a business, or of 
the good will of a trade, Bozon 
T. Farhzoj 1 MeriTale, 459. 
Sed vide CruitweU v. Lyty 17 
Vez.335. There appears to have 
been considerable difference of 
opinion, as to whether the Court 
will or will not enforce the 
specific performance of a con« 
tract to build. In the C&^ of 
London t. Nashy 3 Atk. 515« 
1 Vez. 12. S. C. Lord HwrdU 
wicke said, the plaintiffs werf 
clearly entitled to come into 
court for a specific perform- 
ance of a covenant of this de- 
scription. And in Alien t. 
Hardingj 2 £q. Ca. Ab. 17. 
a similar opinion was enter* 
tained by the Cenrt^ bat ia 
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be prepared bj him. I must also refer it to him to en- 
quire whether there be any such debt or not : I ean only 
say, that the defendant must take the debt, provided 
there be a debt to take. 

Decree for plaintiffs, (a) 



1818. 



WmoHT 

V. 



Lucas T. Commerfordy 3 Bro. 
C. C. 166. Lord Thurlow is 
reported to hare said that there 
could not be a decree of this 
nature; and in Errington r. 
jfynesleyj ante, Lord Kenyon 
M. R. said there was no case 
of a specific performance of a 
covenant to baild a house; be- 
cause, if A. will not do it, B. 
WBj* Lord Rosslyn^ however, 
appears to hare conceived that 
there could be no difficulty in 
enforcing a corenant to build, 
proTided the terms of it were 
sufficiently certain ; but that a 
general covenant to lay out a 
certain sum in a building of a 
certain value could not be spe- 
cifically enforced, Moseky v. 
Virgin^ 3 Vez. Jun. 184. But 
whatever doubts may exist re- 
specting covenants to build, 
It seemi to be decided that a 
corenant to repair cannot be 
specifically carried into effect 



by a court of equity. City of 
London t. Nash^ ante. Flint 
V. Brandon^ 8 Vez. 159. Ray^ 
ner v. Stone^ 2 Eden 128. 
Wherever a contract is incom« 
plete, and leaves something to 
be done before the party can 
resort to his l^al remedy, the 
courts of equity will inter* 
fere^ vide Buxton v. Lister^ 
and Wright v. Bell^ supra. 
They will also interfere upon 
the principle upon which they 
entertain bills quia iimet^ to 
compel the specific perform- 
ance of a covenant of indem- 
nity, Pember v. Mathersj 1 
Bro. C. C. 52. I^rd Ranelagh 
V. Jlayes^ 1 Vern. 189. and 
upon the same principle they 
will interfere in the case of 
a counterbond given to a sure- 
ty, by compelling the princi- 
pal to pay the debt when due, 
even though the surety be not 
molested, ibid. 190. 



(o) The decree was not en- 
tered when this sheet went to 
press; the following, however, 



is a copy of the minutes in the 
register's book : — 
fVednciday, Slst Jammry^ 



Dur99. 
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1818. 

Weight 

V. 

'Bill. 



1818.~Refer it to the deputy 
remembrancer, to enquire whe- 
ther the debt of 55U Us. Id. 
did exist at the time of the 
contract in the pleadings men- 
tioned, and whether the plain- 
tiffs had power to make an as- 
lignment thereof, and at what 



time. Id case ha shall find 
that an assignment could be 
made, then it is referred te the 
depntj remembrancer to settle- 
an assignment in case the par* 
ties differ; costs and further 
directions reserred. 



Jan, S6, n. 

Parol cTi- 
dence of un- 
interrupted 



DRAKE, Clerk, v. SMITH and Others. 

THE plaintiff in this case was vicar of the parish of 
Wiarmfieldj in the county of York; and claimed by 
Dayraent at his bill the tithes of all the titheable matters within the 
liTing memo- ps^rish, both great and small, except one moiety of the 

tithe of corn and grain. 

The defendants were the occupiers of lands within the 
parish, and set up the several moduses afler-mentioned. 



ry could 
reach, of a 
modus of 8dL 
per acre in 
lieu of tithe 
hay not re- 
butted by ter- 
riers, stating 
the Ticar to 
be entitled to 
tithe hay, or 
a modus of 
8^. per acre 
in lieu 
thereof. 

Parol evi- 
dence as far 



The parish was divided into four townships, or ham* 
lets, viz. fVarmfieldy Kirkthorpcy Heathy or War n^ld cum 
Heathy and Sharlston; and one of the moduses set up by 
the defendants' answer was %d. per acre, for hay produced 
within the townships of Wam^ldy Heathy or WarmfieU 
cum Heathy and Kirkthorpe; another modus set up by 
meraoiT *^'°^ *^® answer was 5*., payable yearly by every occupier of 
could reach land or tenements within the township of SharlstoHy in lieu 

of the unin- 
terrupted payment of a sum of 5«. by the occupiers of land in a certain district ia 
lieu of the tithe of hay throughout such district, rebutted by terriers stating the 5t. 
to be payable in heu of hay grown in croftt only. ^ 

. The same species of parol evidence of payments in lieu of a variety of other arti- 
cles rebutted by terriers in which those articles are oientioned as belonging to the 
vicar, 

9 




CASES IN THE EXCHEQUER. 105 

of the tithe of hay grown and cut upoh and off the lands JBIS. 
within such township. The other mod uses were paro- 
chial, viz. Id. in every year at Lammas^ for every sheep 
shorn within the parish| in lieu of the tithe of wool ; dd. 
per head in every year at Lammas^ as a modus in lieu 
of the tithe of lambs yeaned in the parish in every year; 
Sd. at Lammas in every year for every milch cow within 
the parish, in lieu of the tithe of milk and calves ; and 
the sum of I0\d. at Easier in every year, for the oc- 
cupiers of every ancient messuage within the parish, 
called house dueSy in lieu of the titheable matters grown 
and produced within the ancient gardens and orchards of 
and belonging to such messuages, and for and^in lieu of 
the tithes of eggs and poultry produced in the yards, 
gardens, and orchards, belonging to such ancient mes* 
auages, and for and in lieu of the tithes of young pigeons, 
produced in the yards, gardens, and orchards, belonging 
to such ancient messuages. 

The Earl of Westmoreland claimed to be entitled to 
the tithes of corn, grain, pease, beans, and pulse, within 
the township of Sharlstoiiy under a grant from Henry 
VIIL, and was therefore made a party to the suit ; but 
no evidence being produced with respect to his claim, the 
bill as to him was dismissed. 

The plaintiff's general right to the tithes claimed by 
the bill was sufficiently established by the evidence. 

In support of the several mod uses set up by the an- 
swer, the defendants' counsel read the depositions of seve- 
ral witnesses, which established the payment of them to 
the vicar, as far back as living memory could reach. 
They also read the receipts of former vicars for the mo- 
duses as far back as the year 1777 : to rebut this evi- 
dence, the plaintiff's counsel read the endowment of the 
vicarage dated' 1S5S, which mentioned, that the vicar was 



Smits. 
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J8I8. to receive " the profits of the alterage, and the tithes of 
^^^f^^^^ the water-mills of this town, with the tithes of baj of file 
V. same, and also a moiety of the tithe of com of this town, 

Cuckthorpcj (Kirkthorpe). (a) They also read an extract 
from the ecclesiastical survey, S6 Hen. YIII. 15S5, wUchy 
speaking of Wannfield^ says, ^< the vicarage there is va- 
lued in a mansion, 3s. ltd. ; tithe grain one year with ano- 
ther 31. ; tithe lamb and wool I6s. ; tithe hay 3s. : obla- 
tions comihonly 13s. M. ; minute and privy tithes 20f. ; 
in the whole, one year with another, 5/. 125. Sd." The 
plaintiff *s counsel likewise read an old terrier, dated in 
1693, and which was entered in a parochial register, 
commencing in 165S, in which it was mentioned, ^^ tiiat 
one moiety of the tithe of corn, and all other tithes great 
and small, except the other moiety of com tithes, be- 
longed to the vicar." They also read another terrier 
dated in 1716, which mentioned, that <^ the vicar was enti* 
tied to the tithe of hay, or a modus ofSd. per acre for all 
hay within Warmfield heath and Kirkthorpe; but that 
in Sharbton only 5^. per year for all the hay in their 
crofts, and nothing for all other hay, except herbage; also 
all wool, and lambs, pigs, geese, ducks, apples, plumba, 
&c ; also the tithe herbage for unprofitable cattle, within 
the townships of Wam^ld Heath and Kirkthorpe.*^ Two 
other terriers dated in 1743, and 1748, were also read, fn 
which were entries to the same effect. From an entry 
made in the* before-mentioned parochial register, and 
signed by a former vicar of the name of Ledke^ dated 
1668, which was also read ; it appeared that the yicar 
in that year gathered hay in kind of three persons, 
and agreed with the rest at l^. M. and Is. 2d. and^I#. 
per acre : but by an interlineation, which appeared to be 
written by a different hand, it was stated, that ^^ this was 
overruled by a commission in the exchequer, and brought 
to8d. per acre." Another terrier dated in 1764, after 

(a) Barton's Monasticai history of YorkMre^ 308» 



Drakb 
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stating to the same effect as that of 1716, contained the 1818. 
following notice of the moduses there mentioned, and 
this memorandum, viz. ^^ what these moduses are founded 
upon is not known at present : it appears by a memoran- Smith. 
dum entered into the register book by Mr. John LeakCy 
formcurly vicar, that he took hay in kind from some of 
the inhabitants of Warmfield in the year 1()87, and had 
agreed with others for \s. Sd. Is. id. and Is. per acre; 
but that agreement was overruled in the Court of Ex- 
chequer, and reduced to Sd. per acre." It appeared also 
from the depositions in the cause, that a search had been 
made amongst the records of the court for the commission 
mentioned in the memorandum, but that it had not been 
found. The rest of the plaintiff's evidence consisted of 
terriers of the years 1770, 1777, 1781, 1786, and 1809, 
all of which were to the same effect with that of the year 
1716. That of 1809, however, contained in addition 
the following entry : — ^^ In lieu of tithe wool and lamb, 
there has been paid to the late vicar Id. for each fleece 
of wool, 3d. for each lamb, and 2d. for each milch cow." 
This terrier was not signed by the vicar ; and many of 
the inhabitants who signed it were defendants to the pre- 
sent suit. 

Mr. Dauncej/ and Mr. Barber for the defendants, the 
occupiers, insisted, that these moduses were well laid in the 
answer, and sufficiently established by the evidence. In 
support of the modus of Sd. for the tithe of lamb they 
cited Bertie v. Beaumont (a), in which an issue had been 
directed in the case of a similar payment. And in support 
of the hay moduses they cited Hardcastle v. Smithson (6), 
Shelden v. Montague (c). Cooper v. Andrews (rf). Scarry. 
Trinity College (e), and Claj/ton v. Triniti/ College (/). 

(a) 3 Price 303. (e) Gwill. 144l». 3 Anstr. 

(b) 3 Atk. ^5. 760. 4. 

(c) Hob. 118. (/) Gwill. 1459, and Anst. 
id) Ibid. 39. 4. 841. 
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1818. Mr. Martin and Mr. Simpkinson for the plaintiflTs.— • 

The first modus cannot be objected to, supposing the 
evidence be sufficient to support it. As far as the parol 
testimony goes it is certainly established ; but the docu- 
mentary evidence disproves the immemoriality. The ec- 
clesiastical survey notices the tithe of hay, and says the 
value of it is 3s. Now though a survey of this kind is not 
conclusive as to the value, yet it proves that at the time 
it was made the tithes were paid in kind : — if not, how 
could they have been valued at that sum ? This applies^ 
with still greater force, to the Sharlston modus. The 
endowment also states the vicar to be entitled to these 
tithes. The first doubt thrown on the subject is, by the 
terrier of 1716, which puts it in the alternative. But we 
shew that at the time of the survey it was impossible the 
modus could have existed according to the value then set 
upon the tithe. It appears also that in 1668 the vicar 
actually took the tithe in kind from some of the inhabi- 
tants, and compounded with others ; and in 1693 a terrier 
is entered in the register which gives the vicar all the 
tithe of hay, and contains no notice whatever of any mo- 
dus : in that respect the present case resembles Myden t. 
Harris (a). With respect to the commission said to liaTe 
been issued out of this court, it is to be presumed that, 
if any such had existed, some of the subsequent terriers 
would have noticed it : but that does not rest on presump- 
tion ; the records of the court have been searched, and np 
notice of such a proceeding can be found. But allowing, 
the utmost force to this entry, respecting the commission 
it merely says, that the Court reduced the agreement to, 
Scf. an acre, apd establishes nothing in favour of the de« 
fendants. ''^* 

With respect to the Sharlston modus, that rests on diA 
ferent grounds. It is laid as a modus payable by all the 

(a) 3 Price 19. , 
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occupiers of lands in the township, whether they grow 
hay or not; so that any persons occupying arable land, 
or any other land, without growing hay, are to pay this 
modus. Is it probable such an agreement could ever have 
been entered into? But supposing the modus to be well 
laid, the next question is, is it well proved ? With refer- 
ence to this modus, the ecclesiastical survey is very 
strong. The tithe of hay throughout the whole parish 
is estimated at 3s. only; — now if this modus had existed, 
is it probable the commissioner who made the survey 
would have fixed the value of the hay at so small a sum ? 
But, supposing such a payment did exist, the terriers 
confine the modus to crofls ; which are small inclosures 
contiguous to dwelling houses. The defendants should 
have shewn that all the meadow lands in the township 
were formerly ancient crofts : but they have not proved 
tliat a single acre ever was of this description. 



1818. 

Drakb 

V, 

Smith. 



The other moduses are all parochial ; but they are not 
supported by the evidence since all the terriers give the ' 
▼icar the tithes of the several articles said to be covered 
by them, except that of 1809, which mentions a payment 
€^ Id. for tithe wool, and 3d. for lamb ; but that terrier is 
signed only by the churchwardens and inhabitants, and 
only mentions the paynoent as having been made to the 
preceding vicar : it is in fact a recognition of the right 
of the vicar to this tithe in kind, and it is signed by five 
of the present defendants. 



With respect to the modus of 3d. for a lamb, it is not 
denied that there are cases in which courts of equity have 
directed issues upon moduses of 3d. for a lamb; but there 
are many cases the other way. Lord Thurlow is re- 
ported to have said, he never would direct an issue to 
try such a modus as this. Where there are conflicting 
cases, the Court, before it decides to which it will lean, 
will weigh well the reasons upon which those decisions 



Dkakb 

V. 
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]818. are founded. It is said this is a mere question of iact, 
and that all questions of that nature should be sent to a 
jury. That proposition, however, is laid down too 

Smith. broadly : courts of equity have the power of deciding 
upon questions of fact as well as courts of law; and 
issues are only directed where, in consequence of doubts 
arising from conflicting testimony, courts of equity find 
it necessary to resort to that mode of proceeding for 
their own information. There are cases in which courts 
of law have acknowledged the authority of courts of 
equity in this respect, as in Pyke v. Dowling{a). But 
sup|;o^ ii^ this modus Here to be sent to a jury, is there 
any jud^e who would not feel it his duty to tell the jury, 
that it is impossible the value of a lamb, at the time of 
Richard ll.'s return from the holy wars, could be 2^. 6d*i 
In Askew v. Greeny Lord Manners^ who sat in this court 
when it was decided that a modus of this nature should 
be sent to an issue, afterwards tried the cause ; and told 
the jury that it was impossible such a modus . could be 
good in law, and directed them to find a verdict accord- 
ingly. 

[Lord Chief Baron. 

The case of Askew v. Green was a very particular 
case, and I hope it will never occur again. When this 
Court sends a case for the opinion of a jury, it does not 
expect it to be sent back again with the opinion of the 
judge; it might as well be decided here. I recollect in 
the case of Raine v. Smith, which occurred on the north- 
ern circuit, Mr. Justice Rooke thought a modus upon 
which an issue had been directed by this Court was ille- 
gal, and directed the jury accordingly: but the Courts 
upon a motion for a new trial, sent it back again, saying, 
they did not want the opinion of the judge, but of the 

(a) 3 Gwill. 1166. 2 Bl. Rep. 1257, S C. 
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Mr« Dauncej/y in reply. — ^We have at least ten good 1818. 
witnesses, who prove the payment of these moduses as 
fiir back as living memory can go. They also speak of 
reputation amongst former occupiers, which, according 
to a late case, is admissible evidence. In the case of 
Oakham school, the Court directed an issue where the 
payment was proved for thirty years only : the defend- 
ants are also assisted in their case by the evidence on 
the other side. The entry in the register, which has 
been read on the part of the vicar, shews that an attempt 
was made by Mr. Leake to raise the payment which was 
ineffectual; and all the subsequent terriers recognize 
the payment of the 8(/. With respect to the SharlsUm 
modus, in Hardcasile v. Stnithson (a)j the modus was 
laid in the same manner. The entry in the ecclesias« 
tical survey must be erroneous ; it is impossible that all 
the hay in the parish could be worth only 3s. There 
are many cases in which the courts have not attended to 
documents of this description: the plaintiff *s own evi- 
dence proves that the payment of Ss. was made; and 
our evidence proves that it was made for all the hay in 
the township, and not for that in the croft only. It is 
quite clear the terriers are not correct, since they differ 
firom each other. In Myiton v. Harris (6), the terriers 
expressly stated the tithe to be payable in kind. At all 
events, to induce the Court to decree . an account, the 
▼icar^s case ought to be perfectly clear: but here it is- 
▼«ry doubtful ; the Court, therefore, will direct issues. 

LiORo Chief Baron. 

This is a bill filed by the Rev. Mr. Drake against Mr. F^^- >• 
Smithj and other defendants, for several species of tithes. 
Ix>rd Westmoreland has been made a party to the suit, as 
owner of a portion of the tithes : but there is no case 

(fi) Ante. {b) Ante. 
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1818. made out against him ; and the bill must, therefore, be dif« 
V^^V^^ miggedy i^g against him, with costs. 

PftAXI 
V. 

Smitb. The plaintiff claims tithes throughout the whole pa* 

rish ; and the parish is divided into four townships, three 
of which are in the occupation of some of the defendants, 
' and those defendants set up a modus of 94. per acre in 
lieu of tithe of hay. The other defendants occupy the 
other township of Sharhton^ and insist on a modus of 5f. 
for the tithe of hay in that township. All the defend- 
ants unite in insisting on three parochial moduses, vis. * 
Id* for every sheep shorn in the parish, in lieu of the 
tithe oJT wool ; Sd. for every lamb ; id. for milch cowa ; 
aiid \0\d. called house dues^ alleged to be payable in lieu 
of all other titheable matters grown and produced in the 
parish. I have looked through the evidence with all the 
care I could, and cannot find any instance of tithe id kind 
having been rendered for any of these articles. The de« 
fendants have also proved the money payments for a con- '' 
siderable time back ; consequently, the burthen is thrown 
upon the plaintiff of getting rid of the impression made 

by their evidence. 

« 

With respect to the S^f. alleged to be payable for the 

tithe of hay jn the townships of Warrnfield^ Heaihy and ' 

Kirhihorpe^ it is said that the ecclesiastical survey is in* 

consistent with such a modus; and certainly, if theeccle* 

siastical survey were entitled to any degree of credit, I 

should incline to th§ same opinion ; but 1 have had expe- 

rai^^^otto ^^^^^^ enough to teach me that no great reliance is to be 

berdued placed on documents of that description. The parish re* 

^ gister is then produced : it is not, properly speaking, a 

terrier, but a book which, being kept in the parish cbett, 

and the property of all the parishioners, is admissible 

as evidence. This book contains an entry dated in 1693, 

purporting to be a terrier ; which entry says, that one 

moiety of the tithe of corn, and all other tithes, great and 
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fmall, except the other moiety of corn tithes, belong to 1818. 
the vicar. If I pay any regard to the subsequent docu- 
ments, I cannot saj that this document is entitled to that 
weight which the counsel for the plaintiff have given to 
it : I think it was intended merely to mart: the distribu* 
tion of the tithe, and not the manner of rendering it ; and 
that if any presumption could arise from it, in fafour of 
the vicar, such presumption would be overthrown by the 
sobeequent instruments, which have been produced. In 
addition to this, there is in the same boot: an entry which 
completely militates against such a presumption. The me- 
ttorandum which has been read, after mentioning the pay- 
aents for the tithe of hay, says, ^< those sums were after- 
wards reduced to Sd» per annum :" this entry, connected 
with the actual payment of the 8rf., which has been proved 
Ibr so long a period, forms a very important feature in the 
case; the vicar himself signs the book, and calls it a mo« 
das for tithe of hay. It is evident, therefore, that it was 
a modus ; for he calls it so in opposition to the composi* 
tion stated in the book. The other terriers are all in the 
same terms with that of 1764, with the exception of the 
memorandum : they are all signed by the vicar and other 
^Messary parties, and they all say that there is a modus 
•f 8dL throughout these townships for the tithe of hay ; 
and this bd. is proved to have been invariably paid, and 
to have been paid as a modus* An issue musti therefore^ 
be directed as to this modus. 



1th respect to the modus of Sf . alleged to be payable 
ftr Sharbiofij that stands upon a different ground. The 
defendants, by their evidence, certainly make out a good 
primdfade cBwe; but, according to their case, the 5^. is 
payable for all the hay in the town8hi[i. The terriers, 
liowever, confine it to hay grown in the crofts. Thes^ 
instruments must be considered as declaratory of the 
vicar's right ; they are aa correct in point of form » any 
terricua I ever saW| and constitute a oomplele chain of 

I 
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1818. «Fidaiiee from 1716 to 1809. There ig no mention of 
Aia payment of 59. in the eptry in the register ; the flret 
mention of it that occurs ia in the terrier of 1716; it ia 
there said that 5^. is payable for all the bay in their 
4irofts, but Bothiog is said about hay growing elsewhere. 
That certainly confines the payment to hay grown in 
crofts. It is observable, that the first payment of 8d. h 
payable for all the hay in the other township, but here it 
18 limited to the crofts ; all the other terriers are in the 
same form. I am convinced therefore that this payment 
of 5f • is applicable only to hay grown in crofts. The 
terriers also state a non decimando as to the rest of the 
hay, and that renders the case more clear. For theae 
reasons I think this modus cannot be supported, and 

must decree an account of the tithe of bay in SkarlHam* 

• 

The other payments set up by the defendants are paro- 
chial. Except those called the house dues, which are 
payable at EaUefy they are all laid as payable at Lammas. 
The parol evidence supports these payments ; and so do 
the receipts, but they are certainly of modem date. Here 
also we must refer to the terriers : that of 1716 is nega* 
tive evidence of the non-existence of these moduses^ dr 
it mentions wool, lambs, pigs, geese, ducks, apples^ 
plums, &c. as part of the tithes due to the vicar. I 
never saw any terrier which mentioned the tithes of 
particular articles as being payable, unless the tithes of 
those articles were payable in kind. The terrier of lllfi 
is followed by others all in precisely the same words, and 
all signed by the churchwardens and principal inhabil* 
ants. The terrier of 1809 is a written de<^lamtion hf 
the parish that the vicar is entitled. It is voluntary op 
the part of the parish, the vicar not having signed it» 
The entry in this terrier respecting the payments to the 
late vicar^ in lieu of the tithe of wool, ftc. is a stroof 
declaration of the vicar's right to the tithes in kind| sinoo 
U «#or49 « clear explanation of thQ origin of the 
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]|Mijrinen(8, and shews that they were made in consequeAce ^^^ 
of aorae arrangement with tlie former vicar. This cir- 
comatance is very strong indeed; and, connected with 
Ibe other terriers, which are equally strong, operate, t 
think, as a cotnplete declaration of the right of the vicar 
to the tithes of these articles in kind. As to the payment 
of the l&|(/.,that covers several matters mentioned in the 
terriers, in addition to which there is no allusion in any 
of them, as to Any of the small tithes being covered by 
these .payments. I think, therefore, these moduses can- 
not be supported, and that there must be an account 
<ak«n of the matters alleged t« be covered by them. 

I have been very much pressed as to the modus for Modus of Sif. 
Jbmbs;^ but have do diflSculty in declaring my firm opinion no't tooTank 
to be, that a court of equity is as much bound to decide to be sent t» 
on questions of fact as a jury ; and, therefore, if I were ^^^^' 
40'§ee a payment attempted to be set up of Is. for a lamb, 
I should feel bound to decide that it is a rank payment. 
With respect, however, to the present modus, 1 must 
flay, that although my private opinion may be that it is 
sank, yet 1 must send it to a jury, and I will tell you 
-why : — when I see a modus of 3d. for a lamb, I know that 
was a great price at the period when this must be sup- 
jposed to have originated ; yet still it is not such a price 
as may not have been given for it that time. There is 
m great difficulty in ascertaining what the value of any 
' particular article was at the time of Richard II. The 
Talue of a Iamb may have been different in different 
parts of the kingdom, as is the case at the present day. 
Although the price is certainly large for that period^ 
yet it is not so large but that it is possible a lamb may in 
•ome places have produced that sum ; and therefore the 
best way is to leave it to a jury, who from reference to 
4lie state of cultivation, or of luxury at the time, may 
laive much better opportunities of asoertainiiig the &ct 
^dna I can liave at this nioment» 

19 
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1818. Let there be a decree for an account with costs, as to all 

the tithable matters prajed by the bill, except hay in the 
townships of WarmfieU Heath and Kirkthorpe^ respect* 
ing which there must be an issue to try the modus set up 
by the answer. 




Jan. ss, ts. WILMOT, Clerk, v. KELLABY and Others. 

The Court fXlHE plaintiff was rector of 7f»ffe^, in the county of 
MiMulIK -■" Derftyy and instituted the present suit against the 
vpar of A rec- defendants, who were the owners and occupiers of lands 
defendant^ within certain districts called GrangefiM and MatufiM^ 
fets up an for an account of tithes. 

oDposite title 
wnich he 

P^?.^" *? *^* The defence set up by some of the defendants was, that 
latifuction ... 

of the Court the lands in their occupation were formerly' part of the 

lands and possessions of the dissolved abbey of Croxden 
in the county o( Stafford ; and that after the dissolation 
of monasteries in the reign of Henry VIII. the lands 
and possession of such abbey, together with all tithes and 
ecclesiastical dues, were granted by letters patent unto 
Thomas Fytche and his heirs, and had ever since been 
enjoyed by the owners of such lands for the time beinf^, 
^Thereby the tithes and dues became, by unity of posses- 
sion, merged and extinguished. 

The e^r defendants sat up a similar defence as to the 
'lands in their occupation, which were situate in a certain 
district called Numfield^ or Nunfieldj and had forroerlj 
iielonged to the dissolved priory 4>( Kingsmeade. 

The defence thus jet up by the defendants was sop* 
ported .by a variety of terriers, and by evidence of con- 
stant BOQ-payment of tithes to the rector. The 
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rested on his rectorial right ; and produced no evidence 
to impeach the defendant's case, which was held by the 
Liord Chief Baron to be sufficiently established. 

Mr. Martin and Mr. Dowdeszeellj for the plaintiff, in- 
■isted on the rector's right to an issue. 

Mr. Daunce^^ Mr. Cooke^ Mr. Wingjield^ lind Mr. 
PhiUimore^ for the defendants, contended, that where a 
defendant sets up a grant of tithes supported by a con- 
stant non-payment of them to the rector, which case is 
met by no opposite testimony, the rector is not entitled 
to an issue ; and cited Barker v. Barker (a), ScoU r. 
Airey (6), StruU v. Baker (c). 

Lonn Chief Baron. 

Nothing can be more clear than this is against the rec- 
tor: I must confess, however, that hitherto I always 
thought a rector was in all cases as much entitled to an 
iasae as an heir at law ; but the cases which have been 
cited cannot be got over. 
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Bill dismissed. 



(a) 1 Wightwick 397. 
(6) 3Gvil. 1174. 



(c) 4Gwil. 1430. 



1818. 

WiLMOT 

V, 

Kbllabt. 



ATTORNEY GENERAL v. FREEMAN and 

Others. 



February 5. 



Tj^LIZABETH Wilki, by her will dated the 16th De- Beqacit of 
'LJ cemberj 1813, after giving several specific and pecu- tru^sto 

pay the in- 
teretl and diYidend to the poor of a certain parish. — Held^ not within the mcaDinc 
of a local act of parliament, which vetted all estates and monies held in trust for 
the benefit of tha poor of the narish, and not otherwise, specifically appropriated 
in the guardians of the poor in that parish. 




Attohney 
Genbrai* 

Faeeman. 
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niary legacies, gave and bequeathed '^ all the rest of her 
money and securities for money to the defendants, in trust, 
to lay out the same, and pay the interest and dividends 
to the poor inhabitants of the parish of St. Jjuke^ in the 
county of Middlesex^ forever, by half yearly payments ; 
and directed that, in case of the death of either of her 
trustees, the survivor should appoint other trustees in 
the parisli, and so from time to time, as often as the tru8« 
tees so to be appointed should by death or resignation 
be reduced to two after the death of the trustees thereby 
appointed/* The present suit was instituted for the pur- 
pose of carrying the will of the testatrix into execution; 
and by a decree made on the hearing of the cause, it was 
referred to the deputy remembrancer to take the usual 
accounts of the testatrix^s personal estate, and of her debts 
and legacies. 



Amongst other charges carried in before the deputy 
remembrancer under this decree was, one by John JViOcM^ 
as clerk to the guardians of the poor of the before-men* 
tioned parish o( Su Luke^ by which it appeared, ^^ that by 
an act of parliament passed in the 48th year of the reign 
of his present majesty, intituled, '^ an act for making more 
^^ effectual provision for maintaining, regulating, and 
'^ employing, the poor of the parish of St. Luke^ in the 
^^ county of Middlesex^* the management of the poor 
of the said parish, and the execution of the several 
powers given by that act, and by certain acts of par^ 
liament therein recited, were invested in forty-eight ves- 
try*men of the said parish, to be chosen in the manner 
therein direct^'d ; and in the rector, churchwardens,- and 
overseers, of the poor of the said parish, for the time 
being, under the denomination of ^^ the guardians of the 
poor of the said parish ;*' and that, by the said act of par- 
liament, directions were given for choosing a clerk to the 
said guardians of the poor, and also for the appointment 
of a treasurer or treasurei*s to the said guardians of the 
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poor : and that it was by the said act enacted, that the estates 1818. 
and effects held in trust for the parishioners or vestrymen ^^^^vVi^ 
of the said parish, or for or towards the benefit of the ^JJ^^^rit 
poor thereof, should be absolutely vested in, and possessed ^ ^• 
by, paid and delivered, and belong to, the said guardians 
6f the poor and their successors. And it was thereby furr 
ther enacted, that all giAs, donations, benefactions, and 
Bums of money whatsoever, then payable, or which should 
thereafter become payable, for and to the use of the poor of 
tho said parish, not being directed or liable to be applied 
for the support, of any private or particular poor or cha* 
rity, or by the respective donors, or otherwise particu- 
larly appropriated, and not being sacramental money, 
should from time to time, from and after the appointment 
of the said guardians of the poor, be paid into the hands 
of their treasurer or treasurers for the time being, for the 
use of the poor of the said parish, to be applied in aid 
of the rate for the relief of the poor thereof, unless th^ 
said guardians should think proper from time to time to 
appropriate and apply the same, or some part thereof^ to 
and in relieving or assisting any indigent, aged, or indus^ 
trious parishioners, who had not become chargeable to 
the said parish. And that it was thereby also enacted, 
that the guardians of the poor to be appointed under that 
act, should and might sue, and be sued, in the name or 
toames of their clerk or clerks, for the time being, under 
that act; and that no action or suit which might be 
brought by or against the said guardians of the poor, or 
any of them, in relation to the said act, in the name of 
their clerk or clerks, should abate or be discontinued by 
the death or removal of such clerk or clerks, or by the 
act of him or them, without the content of the said guar* 
dians of the poor : but that the clerk or clerks for the 
tine being should always be deemed plaintiff ar plaintiffs, 
defendant or defendants, in every action or suit as the 
case might be.-— The said John Wilki^ as clerk to the 
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laid g^uardiaos of tbe poor of the said parish, flierafiyre 
charged, that all such part of the ivsidae of the estate of 
the said testatrix, as to the deputy to his majesty's re- 
membrancer of this court should appear to consist of 
money, and securities for money (not being due on mortp 
gages or her general personal chattels) belonged, and 
should be paid, assigned, or transferred, to tbe treasorer 
for the time being, of the said guardians of the poor of 
the said parish, to be by them, the said guardians of the 
poor, appropriated and applied according to the direc- 
tions of the said act. 

The deputy remembrancer, by his report, stated, Amt 
he had disallowed this claim ; and his report in this re* 
jpect was excepted to, on behalf of the said John Wilk$. 

The cause now came on to be heard on this exceptioBy 
and on further directions. 



Mr. Dauncey and Mr. ShadweUj in support of the ex- 
ception, contended, that the gift made by the testatrix of 
the interest and dividends of her residuary estate, to tbe 
use of the poor of the parish, was witiiin the meaning of 
the act. That it did not come within the exception of 
loonies appropriated to any particular purpose, since the 
word appropriation in the act must mean an appropria^ 
tien to particular persons who were to enjoy the be- 
nefit. That the money being given to trustees was not sack 
an appropriation, the trustees being merely the condoit 
pipes, to transmit the money to the poor who were the 
actual obj^ts of the bequest. That if there were anj 
dodbt as to the construction of the claim, the court could 
not consult the interest of the poor better than by giving 
the money to tbe persons appointied by the act, since thcj 
were a corporate body, and therefore much better qoali- 
fle4 to execute tbe trust than individuals could be. 

1 
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' Mr. Jeroh, Mr. Martin^ and Mr. Richards^ on the 
other side were stopped by the 

Lord Chief Baron. 

How can I allow this exception ? It is nothing more 
<han an attempt to set aside a will made by a testatrix, 
giving her property to persons of her own appointment, 
for the purpose of distributing it in charities. She has, 
in fhct, appointed a permanent body of men to conduct 
the business. How can I take it out of their hands for 
the purpose of giving it to the guardians of the poor 
onder this act ? it would be most injurious to the parish, 
if I were to transfer to these guardians the confidence she 
has reposed in other persons. There can be no doubt 
but that this is an appropriation within the meaning of 
the act. 

Exception overruled. 



m 

1818. 

Attohvbt 

Gl!««RAI» 

Fabsmait. 



JENKINSON, Clerk, v. ROYSTON, and Others. J^- 1*. >•• 

THIS was a bill filed by the plaintiff as rector of i>- The piaroii 
verington in the county of Cambridge^ against seve- ^^ necMi^ 
ral occupiers of lands within the parish, for an account of K{4?2^ 
the tithes of a great variety of articles. The defendants, bliihamodttt; 
by their answer, alleged, that by the custom of the parish ^ therefore 
every householder and inhabitant within the parish was defendanlt in- 
to resort at Easter to the church or parsonage house, and JJjto^"q^^ 
there to reckon and pay as follows : — and caitomi 

which were 
in themtelyei bad, but were ettabliihed by a decree made in a luit in this court, to 
which the natron and ordinary were not jiartief^ the court refiued to allow themy 
and decreea aa accojont 
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I818. For grounds mown between the sea dyke and cattle 

^^*^^^^^^^^ dyke 2d. per acre ; and in Flanefield \\d. per acre* 

V. 

BoT^toir. For all grounds mown between the high fen dyke and 
cattle dyke, Id. per acre, for and in lieu of all bay grown 
and cut within the said places* 

The answer then set up the following payments as mo- 
duses : for every feal one penny ; for every milch cow 
9d, ; and for every heckforth, or heifer, that had yieldodl 
but one calf \d. for and in lieu of milk, and all profit 
arising by such cow or heifer except the calf. 

It then stated, that by the custom of the parish calv^ 
in kind were to be delivered at the will of the owae^ 
after they were three weeks old, and at such time of tli# 
year as the owner might think best to spare them, not 
hindering his breed ; and if the parson delayed the fetch- 
ingi he was to pay for the keeping. 

That lambs in their kind were to be delivered the first 
day of Majf i and if any person had under seven lamba^ 
be was to pay for every lamb a halfjpenny ; and if he had 
seven lambs and under ten, he was to pay one lamb, and 
to be allowed for every lamb that wanted of the ten a 
halfpenny : and so likewise for any odd number of lambs ; 
and so likewise for calves. But that if any person had 
under seven calves, or an odd number of calves under 
seven, and sold any of them to the butcher, he was to pay 
to the parson the tenth part of the money which they 
were sold for. 

That tithe of lambs was to be paid in kind, as well thoae 
that fell after as those that fell before the first of ilfay» 
respect being always had to the number of lambs, accord- 
ing and pursuant to the above preseriptioii of modus, sftte 
that those that fell after Mwf-day were to be kept by 
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owner until a month old) and if longer he was to be paid 1818. 
for keeping; and so of lambs that fell within a month be- 
fore Majf'dayj which were to be kept by the owner until 
a month old, and if longer he was to be paid for keeping. AoTttojr* 

That pigs in their kind were to be delivered at the will 
of the owner after they were nine days old ; and if the 
parson delayed the fetching thereof; he was to pay for the 
keeping ; afterwards as reason should require, or the par- 
ties could agree* 

That geese in their kind were to be delivered before 
Midsummer; and if any person should have under seven 
pigs or geese, he was to pay for every pig or goose a half^ 
penny ; and if he should have seven and under ten, he 
was to pay one, and to be allowed for them that wanted of 
ten a halfpenny a«piece for every one^ and so of any odd 
number of pigs or geese. 

That of wool the tenth stone or tenth pound was to be 
paid presently after the sheep were dipt ; and if any per- 
son sold sheep after Candlemat and before clipping, he was 
to pay for the wool for every sheep one penny, if he sold 
them out of the parish. 

That of hemp and femble the tenth sheaf was to be 
rendered, when it was pulled weathered and thrashed ; 
and that the weathering and threshing of hemp and fem- 
ble was to be considered, deemed, and taken for and in 
lieu of the seed. 

That for rape seed the tenth bushel was to be rendered 
ready dressed, the parson allowing for the dressing one 
penny per bushel. 

That for wood the tenth tree was to be rendered, when 
it was felled of twenty years' growth, under which twenty 
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1818. yews, if never felled before, it was to be reckoned from 
^"■^^"^^^t*^ the first planting, bat if felled before, from the last felling 



ROTIVOlfs 



That for every acre of reed gronnd that was bvoken^ 
cropt, or mown in the year, one penny was to be paid at 
Easier. 

The tithe of eggs was stated to be payable as fellows, 
▼is. for every hen or duck two eggs, and for every eock 
or drake either of them thr^ eggs. 

The answer then went on to state that the inhabitants 
were to pay to the parson yearly, for every acre of Ssd 
ground in the parish ( Tkrockatholi not included) for herb- 
age one penny, or the &11 at the parson*s dection. For 
every dovehouse sixpence. For every house having aa 
orchard or cherry ground, so as it was above half an acre 
of land, one shilling. For every acre of new improve 
ground in the marsh or fen which should be mown, two- 
pence ; and for every such acre fed there, one penny, or 
the fell at the election of the parson. It then alleged, 
that grounds sown with clover and such likei seed, for the 
use and purpose of feeding horses, sheep, or beast, neat 
or profitable, was to be accounted • as feeding land, and 
not otherwise. And in case the parson should take the 
fell, then in such year he was not to have the penny per 
acre herbage, neither in the old grounds, or the new im- 
proved grounds. 

That tithe of cole-seed, mustard-seed, and tumtp-seed, 
upon lands tilled, plowed, or sown, or ordered to that 
purpose, was to be paid in the same manner and propor- 
tion as rapeseed was said to be payable. 



That madder being a new improvement was to be paid 
in kind. 

That for every mill for the grinding of com within the 
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lud parisbi such modus or pajrmeiit stiould be paid, 1818. 
af was and had been theretofore paid for the same ; and ^^^^^^^ 
that every irtn>nger occupying any feeding grounds or '""""' 
pasture, was to pay the same arerage for the grounds RoTtrov. 
or pasture for herbage, after the custom of the field, as the 
inhabitants paid for mown groudd, or the fidl at the par* 
eon's choice. 

The defendants annexed to their answer, by way of 
•ehednle, a map, or plan, shewing the grounds between 
J5e0 Dyke and Caiik Dyke. The grounds in Flan^U; 
the grounds between High Fen Dyke and Caiik Dyke ; 
the grounds in ThrockenhoU; and the new improved 
grounds in the marsh and fen mentioned in their answer. 
But their answer contained^o allegation that any of the 
lands in their occupation were situated in any of those 
places, nor was there any evidence to that eflect. 

In support of the moduses, the defendants proved the 
payments of them by the receipts and books of the former 
rectors; but the evidence upon which they principally 
relied was, a decree made by this court in a suit insti- 
tuted in the year 1695, for the purpose of establishing 
divers moduses and customs of tithing alleged to exist 
throughout the parish (a), by which the moduses and cus* 
toms now set up by the defendants were confirmed. The 
bill in that suit was by certain of the parishioners and in« 
habitants of the parish, on behalf as well of themselves 
as of the rest of the parishioners and inhabitants of 
the parish) against the rector ; and after stating certain 
customs which were alleged to exist in the parish, went 
on 4o state, that about the year 16S1, divers difier* 
ences about such customs had happened, which by the 
mediatjipn pf the judge of the Isle of Ely^ and other jus- 
tices, had been accommodated and reduced to writing ; 

(a) Swainej. Pern^ 1 Wood. 341. 
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1818. but diat the defendMt bad endefivoiired to overtfirow fb^ 
same ; and that after several suits bad been brought by 
him in the bishop's oourt, and in the court ef Exchequer^ 
which were acconmodated, the parjshioners about tk« 
10th of jipril 1688, came to a farther agreement of titb* 
ing, over and besides the femer cotftens. Thtft Hhm 
rector, however, several times attempted to o^Ferthroir 
these arrangements ; and therefore the plaintiff, for relief^ 
prayed the aid and assistance of this court. The decree 
declared that the ancient prescriptions or moduses as 
aoentioned in the agreement of 1621, and the addMioml 
agreement of the 19th of April MS88, ehould be rattted 
and confirmed, and for ever established by the authority 
of this Court, with certain alterations and explanatioii% 
which were therein set out. To this suit neither the pa* 
tron nor ordinary were parties. The statements of fhe 
moduses and customs in the present answer appeared t^ 
have been copied firom the decree. 

Mr. Dauneey^ Mr. Martin^ and Mr. Simpldfwm^ for 
the plaintiff, (a) 

The Solicitor Generd and Mr. Bdtder for the de- 
fendants. 

Lord CniaF Baroit. 

jM. 10. The plaintiff in this case is tiie rector oi LevefingUn^ 
in the county of Cambrid^ : the genend right of the 
plaintiff to the tithes of the parish is admitted, but Aa 
defendants, who are the occupiers of some lands in the 
parish, set op different payments in lieu of tithes in kind* 

Ab to the three first moduses, namely, Ae twopenoa 

(a) The repoiter did not hear the aignments of eonnsel b^ 
this case. 
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per acre for grounds mown between the Sea Djfke 1818. 
and Caiik Dyke; the three halfjpence per acre in the "^j^^^^^^ 
Flanefield; and the third modus of a penny per acre on the v. 

grounds mown between the High Fen Dyke and Cattle Rotwo*. 
Dyke; it is impossible that they can be maintained in this 
suit; fbr supposing them to be decided to be good in a 
proper case, it is not shewn upon this record, or indeed 
mlleged, that any of the defendants occupy any of those 
grounds; and it being admitted that the tithe of hay is 
d«e in general, and that only those lands are covered by 
a modus ; unless the defendants prove that they occupy 
thoae lands, or some of them, of course they must be liable 
to the payment of tithes, and there must be an account 
of tithe hay taken. Whether if they occupy any lands 
thus supposed to be covered by those moduses, they will 
think it advisable to set up such payments as they have 
set up in respect of those lands, I cannot presume to say ; 
but upon this record 1 must decide against them, what- 
ever regard may be due to the proceedings in the ancient 
auit which has been so much relied upon. With respect 
to those proceedings, 1 shall not say any thing at present; 
but I will proceed to look through the moduses, as if that 
suit had not existed. 

Having disposed of the modus for the hay, the next Modus of th* 
nodus insisted upon is ^^ a penny for every foal :" I do J^^f^ 
not see any objection to that, provided it can be proved ; good. 
«nd therefore there must be an issue upon that modus, 
in ease the rector shall think proper to have one. The Modes of M 
next modus is, " for each milch cow two-pence." I see ^l^^JS! 
BO objection to that, <^ and for every heifer that hath had Modus of U. 
but one calf one penny, for and in lieu of milk and all f^S[f[]^'J^ 
profits arising by such cow and heifer except the calf." liadbutone 
I confess, though a great deal of observation has been ^|[i'^a*"u 

SMide upon the profits arising from the cow and the heifer, profiu arifing 

By such cow 

and beifer except the calf, good. 
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1818. I aee no diffieolty ia the case ; the word profits inay be 
>fj;V^ aU Burplunge, but that is no objection. 

RoYiToif. With respect to calTet| which is the, next modas, 
calves in kind ^^ ^^^8 in kind to be delivered at the will of the owner 
jure to be de- after they be three weeks old ; *^ and at such time of the 

Itvtred atthe . ..,.• . «. 

will of the y^r &8 the owner thinketh best to spare themi not bin* 

SteTbe^M ^^™S ^^^ breed, and if the parson delay the fetching to 

weekf old, pay the keeping/* here the calf is to be kept till three 

^oitof^ weeks old, or till such time of the year as the owner 

year as the thinks best to spare them. The law in general fixes the 

betttoqpare fender of the animal to the time it can live without ita 

them, not mother : but this rule certainly may be varied by the caa- 
Junderinffhifl ^ ^ j 

breed, and if tom of different places. This custom, however, seema to 

£r Stch° ^^ ™^ ^^ ^ perfectly unreasonable, for if the delivery of the 

topayforme calf be to be at the will of the owner, that will may be 

eeping, bad. determined perhaps the moment after the three weeks have 

expired, or at the end of half a year ; and yet the parson 

is obliged to pay for the keeping, if the fiurmer choose to 

keep it after a certain time ; I am therefore of opioMm 

there must be an account taken of the tithe of calf. 

Acuftomthat The custom with respect to the lambs ia stated thas: 
ihould be '^ Lambs in their kind to be delivered the first day of 
delivered Uie May ; and if any person have under seven lambs, he ia 
If «!y, and that to pay for every lamb a halfpenny ; and if behave aeyeii 
|f ^7 "^^^ lambs and under ten, he is to pay one lamb, and to be 
■even kmbt, allowed for every Iamb that wanteth of the ten a half^ 
^ eTetr'^ penny ; and so likewise for any odd number of lambfly 
lanibahalf> and so likewise for calves,** so that there are two mo* 
iT^en ^bt duses for calves : ^^ but if any person hath under seven 
and under calves, or an odd number of calves under seven, and sell 
and' to be ai- * ^"7 ^^ ^b®°> ^^ ^^^ butcher, he shall pay to the parson 

lowed for ^^ tenth part of the money which they are sold for, and 
every lamb * * . .^ 

•hort of ten a halfpenny, and to likewiie for any odd number ; and that Iambi lalliag 
after lit of Mojf^ are to be kept until a month old, and if longer, the keeping to be 
* ' for, bad for uncertainty. 
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tbat titbe of lambs shaH be paid in kind, as well of tbose 1818. 
that iall after as of those that fell before the Ist of May, "^^^^^^(^^ 
reapect being always had to the number of lambs, ac- ^ t;. 
cording and pursuant to the above prescription or modus, 
save that those that fall after May-daj/ are to be kept 
by the owner until a month old ; and if longer, he is to 
be paid for keeping :"' so that if the lamb is not fit to be 
delivered at a month old, he is to be paid for keeping it, 
though he is bound by law to keep it till it is fit for deli- 
vering: ^^ and so of lambs that fall within a month be- 
fore May^daj/j which are to be kept by the owner until a 
month old, and if longer, he is to be paid for keeping :*' 
really I cannot myself make any thing of this allega- 
tion of a modus, and not understanding it, and not seeing 
how it is possible to be a reasonable thing ; I must con- 
aider it as a bad modus." 

.The next is, « pigs in their kind, to be delivered at the ^iJJ^JJJ* 

will of the owner after they be nine days old, and if the should 

parson delay the fetching thereof, he is to pay for the ^t UiVwiU of 

keeping thereof." The delivery at the will of the owner the owaer, 

seems to me to be a decisive objection ; this modus must niDo days old, 

be considered as invalid. and that if the 

panon delay 

the fetchinip thereof, he should pay for the keeping, bad. 

The next is ^^ geese In their kind, to be delivered be- a custom that 
fore Midsummer J and if any person have under seven pigs f^^^^^red 
or geese, he is to pay for every pig or goose a halfpenny ; in kind before 
and if he have seven and under, he is to pay one, and to ^^^^^x^* 
be allowed for them that want of ten a halfpenny apiece any person 
for every one, and so of an odd number of pigs or geese :" should pay a 

DOW with respect to this I do not know that there halfpenny for 

- each, and 

can be any reasonable objection to it; therefore there that if seven 
must be an issue directed concerning it if the rector J"*[houW b^** 

chuse it. allowed for 

them that want often one halfpenny each, and so for am odd number, good. 

K 
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1818. Then with respect to the custom for ^^ wool, the tenth 

stone, or the tenth pound presently after the sheep be 
dipt ; and i( any person sell any sheep after Candlemas 
RoTtTov. day, before they be dipt, they do pay for their wool, for 
^iS? rwioect ^^^^Y sbeep a penny if they do sell them out of the parish :" 

to wool, that I do not know that ^here is any objection to that. 

the {Nirson 

should have the 10th stone or pound presently after clipping, and that any penon 

•eiling sheep out of the parish aner Candlemas-d^y, and before clipping, should never- 

theless pay \d. for the wool, good. 

A custom that The next is " rape seed, the tenth bushel ready dressed, 

the tenth ^^^ pi^rson allowing for the dressing one penny the bushel/' 

be****d*''^d^^ Theobjection tothatseemstobethis;— that supposingthere^ 

ready dressed, be no bushels, that is, a smaller quantity than a bushel or 

iow^for ^e ^ bushel and a half, nothing is said as to what is to be paid 

dressing one then ; I do not see how this can be considered as a valid 

Eushel^bad D^odu^) without stating it more distinctly than it is stated 

for uncertain- here. There must be an account taken of rape seed. 

ty, it not 

heimg stated what was to be rendered for a less quantity than a bushel. 

% 

Query. Who- " Wood, the tenth tree when it is felled." I used to 
torenderthe ^hink it would be iii kind, but I understand the decisions 

tenth tree is a of this Court have shaken that question. But there has 
payment m _ , , , . i i n ^i • 

kindforwood. been no wood cut by the occupiers, and therefore there is 

no occasion to decide this question. 

Modus of itf. There is another custom ** item for every acre of reed 

every acre of ground that is l&ro^eif, crept, or mown in the year, one 

rn^ground, penny:" I see no objection to that. " Item at Easter 

A custom to tithe eggs, viz. for every hen or duck two eggs,'' sap* 

S?^wSot P^®***? there are five hundred ; " and for every cock or 

or duck, and drake, either of them three eggs :" that cannot be good* 

for eferf cock 

i>r drake ,t]ire€ eggs, in lieu of the tithe of eggs, bad. 

-Then ^^ the inhabitants are to pay to the parson yearly 
fpr every acre of fed ground in the said parish (Throcken* 
hold not indude4/*) Now in this case Throckenhold is 
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not distinguished at all ; therefore the objection applying IS 18. 
to the three first rooduses will apply here : this cannot ^^^^^^ 

1 ^^ ^ « . , ^ «■«« . • JBNK1W80FC 

stand. <^ For herbage one penny, or the faU at the par- 9. 

8on*8 election : what that is I do not know ; ** for every Rov"®''- 
dove-house sixpence ; for every house having an orchard or 
cherry-ground, so as it be above half an acre of land, one 
shilling. For every acre of new improved grounds in* 
the marsh or fen which shall be mown twopence; and for* 
every such acre fed there one penny, or the fall at the 
election of the parson. That grounds sown with clover* 
or such like seed, for the use and purpose of feeding 
horses, sheep, or beast, neat or profitable, shall be ac- 
counted as feeding land, and not otherwise ; and in case 
the parson shall take the fall, then in such year he is not 
to have the penny per acre herbage, neither in the old 
grounds, nor new improved grounds." We must always 
consider throughout this case what these grounds are; 
they are grounds belonging to the Bedford Level: ^^ tithe 
of cole-seed, mustard-seed, and turnip-iieed, upon landft 
tilled, plowed, or sown, or ordered to that purpose, shall 
be paid in the same manner and proportion as rape-seed 
is said to be payable. That madder being a new im- 
provement shall be paid in kind ; for every mill for the 
grinding of corn within the said parish, such modus or 
payment shall be paid therefore as is and has been here- 
tofore paid for the same;" that is nothing. ^^ That due' 
notice be given to the minister to take his tithe before 
i^ny corn or grain be carried from off the premises ; that 
l>y the word fall shall be meant and intended the profits 
of wool, lambs, and calves, which the incumbent may 
take as above :" this is all interpretation, not a custom ; 
it seems to me to amount to nothing : then ^^ every stranger 
occupying any feeding grounds or pasture, to pay the same 
acreage for the grounds or pasture for herbage after the 
custom of the field, as the inhabitants do pay for mown 
^rrounds or the fall at the parson's choice ;" that I do not 
imderstand* Under the circumstances of this case it seems 

K2 
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1818. to me that all the moduses except those I have specified 
^*'"^^^*^^ must be coDsidered as invalid. 

JxifEINIOir 

V, 

RoTiToir. Xhe counsel for the defendants have placed great re- 
liance upon the decree which is in truth their great muni* 
ment. Now if I am right in my opinion which I have 
given with respect to some of these payments, that they 
are not to be considered as moduses, 1 should consider it 
as a very great hardship on the parties if 1 were under 
the necesHity of abiding by this decree ; but if it had been 
a decree to establish these payments as moduses, I should 
have felt great difficulty in disengaging myself from it, how- 
ever unjust I might consider it : but it certainly is not an 
The patron establishing decree, if I may call it so ; the proper parties 

and ordinary ^re not there, and this furnishes a strong proof of the 

necessary par- ^ ' . 

ties to a bill Wisdom of the courts of equity, when they require the 

modM * proper parties to be present, the ordinary and the patron. 

I will venture to say that if the ordinary and the patron 
had been parties to the cause referred to, and if they had 
done their duty, this decree never could have passed in the 
way in which it appears to have been made ; in truth it is a 
decree to establish an agreement which is in a great mea- 
sure a modem agreement ; it mixes with the decree pro* 
bably some ancient payments, but what those ancient pay- 
ments are I do not know, I cannot distinguidi theni at 
all. The answer of the defendant, the rector, has beeo 
read, and I have read it over myself with great care; it 
exhibits a very true picture of the miseries of that time; 
the rector was completely in the power of the parishionera^ 
and was forced to act up to their will and pleasure. The 
parsons of that day frequently entered into such agree- 
ments before they became rectors, in order to have some 
ease and quiet when they were placed in that situation ; 
when, therefore, I see a decree that cannot be considered 
as a decree to establish for want of the necessary parties^ 
and which, even looking at it in another point of view, 
as if the necessary parties were there, is not a decree to 
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establish, but a decree put upon the record by the agree- 1818. 



Je3iki:t8ox 



ment of the parties, and which explains the payments, 
stating that what is said as a fact is not to be considered *"'"'^" 
aa a feet, and is to be construed in another way, I feel Royston. 
myself called, upon to say, that ic is a decree which it is 
impo^ible for the Court to consider as binding, unless 
it be in point of law, such as cannot possibly be resisted. 
I tliink it clear that some of the payments in that decree 
would have been considered by the Court themselves as 
bad moduses, supposing the Court had paid the attention 
which would have been paid to it if the usual parties had 
been there to suggest the proper objections to the Court ; 
others which might perhaps be considered as ancient pay- 
ments, are not distinguished, and I do not know how I 
myself am to be guided by it, when I see that among 
the moduses themselves there acted upon, there are such 
as are not allowable by law. If I am right in that opi-^ 
nion, I am not forbidden by any thing in this decree to 
express that opinion, and to act upon it. I therefore think 
myself not only at liberty, but bound to make the deci- 
sion which 1 have intimated already. In addition to all 
this, we must recollect, that at the time when these mo- 
duses must have had their origin, supposing them to be 
valid, the place was almost entirely under water, or at 
least in such a slate that there could not have beeu any 
tithable matters on a very great part of it. How^ then 
can we look back into time immemorial, before the time 
of Richard I. to suppose these parties had entered into 
an agreement to make such compositions as are stated in 
the former decree. At that time there could have been 
no prospect of the improvements which have since taken 
place in that part of the country ; they are entirely owing 
to exertions which have been recently made, and which 
no human foresight could have expected twenty years 
before they commenced. These agreements made in the 
Bedford Level are beginning but of laie to operate ; and 
therefore it appears to me we cannot be allowed to con* 
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1818. sider the payments which this decree contemplates, in 
the absence of those who are the legal protectors of the 
church, as good as against the parson, who, at that time, 
RoTSTOK. as it appears by his own shewing, which is in evidence, 
was perfectly incompetent to act for himself. 

Under these circumstances I think myself bound to di- 
rect an account of all the tithable matters the defendants 
have, except the specified moduses which I have men- 
tioned. 

1 
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1818. 



MEMORANDUM. 



THOMPSON V. GORWAN. ApH^ik. 

IN this case Mr. Dauncej/ moved before the whole 
Court to vary the minutes of a Decree made by the 
Jjord Chief Baron alone, upon which the Court said 
that all such motions must be made before the Lord 
Chief Baron on the days appointed for his sitting alone 
wilder the Act of Parliament 



END OF PART I 
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1818. a defendanti admitting the vicar's right to all tithes, ex« 

^^^^^^*^ cept those of a certain district, can call upon the vicar to 

t;. make out his title to the tithes of that particular district ; 

SouTBwooo. and it certainly appears to me, that if a vicar can in any 

way shew, that he is entitled generally to tithes, he pots 

himself in the situation of a rector, and that it is for the 

defendant, who 'must be best .acquainted with his own 

case, to make out his exemption in the best manner 

be is able. 

In this case there is no proof of any endowment ; bol 
there is evidence of perception of tithes in kind by the 
vicar, or of something in lieu of them ; and it appears 
to me that this evidence is very strong to shew, that' the 
vicar is entitled to tithe, generally. The witness states 
that he has known the parish for a great many years ; and, 
though he does not say the vicar is entitled to tithes 
in kind, which, indeed, would be matter of law, and not 
of fiict ; he says, that ever since he has known the parish, 
the vicar has received a composition, payable in lieu of 
all tithes, except corn and wood. 

This man speaks, not to the law, but to the fact. The 
payments he mentions must vary constantly, according to 
the poor's rate and rack-rent, which must alter many timet 
in the course of a few years. This can be no evidence 
of a modus, but is evidence of a general payment in lieu 
of tithes in kind ; and it, therefore, appears to me that ia 
this case the plaintiff, as lessee of the vicar, has made out 
a clear primd facie title to all the tithes in this parish^ 
except those of corn and wood : and that it is, there* 
fore, thrown upon the defendants to prove the existence 
of the moduses they have set up, and to what lands they 
apply. « 



f* 
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1818. 



HALES r. POMFRET. 
POMFRET V. HALES. 



Jprili7. 



THE bill in the first cause was filed by a lessee of J'***" » •>'» 
nai been 
the impropriate rector for the tithe of hay ; and, at ameaded, the 

^e hearing of the cause, Mr. Martin, for the defendants, l^^^^iy'''" 
ofiered to read in evidence an original bill, filed in a one upon re- 
former suit by the then rector, which had been afterwards ^|ri,iEl biJl» 
amended and newly engrossed, in order to shew what the therefore^ 
rector conceived his rights to be when he first submitted read u evi- 
them to the court ; but ^«"^ *? . 

phuntiff con* 
Mr. Dauncey and Mr. Owerij for the plaintiffs, objected J|J^^jJ^ ^^ 
to its being read, upon the ground that the original bill the time of 
having been amended, the amended bill was the only one " '"S '^ 
upon the record. 

Loan Chief Baron. 

The original bill is certainly not upon record, and 
cannot be read. A plaintiff may insert many things in a 
bill, which lie may strike out the next day by amend- 
ment. It is a frequent practice to state matters in a bill, 
in order to found interrogatories, to obtain from the de- 
fendant's answer a knowledge of the real state of the 
case, and when that is obtained, to amend the bill accord- 
ing to the facts appearing upon the answer. The plaintiff 
cannot be bound by his first statement. I cannot look 
into any bill but that which is upon record ; and that 
which is upon the record before me is the amended bill. 

Mr. Martin. I tendered the original bill as explana- 
tory of the answer to it* 
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Lord Cjiief Baron. 

You certainly bave a right to say this : I tender this 
answer, as an answer to something not now upon the 
record ; but which must have been upon the record^ aa 
otherwise the answer would have been impertioenta 



<w^ 



A hill to e*- In this case there was also a cross bill filed by th^ 

dufthouldbe ^^efendants, for the purpose of establishing the modufieft 

filed by cer- setup by their answers in the original suit. The bill 

and occupien ^^® Stated to be at the suit of the defendants in the ori« 

of land with- orinal cause describing themselves " as owners and occu^ 

in the parishi , • 

on behalf of piers of lanfils in the parish^^^ and the ordinary was not 
S'SrJu^ made a party. 

owners, occu- 

SnTthJ ordi- The Lord Chief Baikxit 

nary should 

party At the hearing dismissed the cross bill upon the merits ^ 

but observed that, if the merits had been good, the bill 
was incorrectly framed, as it was alleged to be exhibited 
by some of the owners and occupiers, and not by alt 
the owners and occupiers of lands within the parish^ 
That properly, a bill to establish a modus should be 
brought b^ owners and occupiers, on behalf of them- 
selves and of all other owners and occupiers of lands 
within the parish ; and that the ordinary should alwajs 
be a party, he being the person to protect the rights of 
the church ; and that he had never known an instanoe 
of a bill to establish a modus to which the ordinary was 
not a party, being brought to a hearing without its b^mg 
ordered to stand over for the purpose of making him a 
part^ by ^jDendment. 
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1818. 



ROBERTS V. ROBERTS. ^' ff 



THE bill was filed by the devisees of one George A person exo- 
Roberts^ for the purpose of setting aside a voluntary for the pur- 
demise of certain hereditaments, for a term of years, P^*®.?^^^f 

' *' ' fraudin^the 

executed by the testator in his lifetime to the defend- law, cannot 
ant as a qualification to kill game. ^JH^'^t* ^ 

.purpose of 

The bill stated, that in the month of August^ 1815, the MMide^even 
testator being possessed of the property in question, which though the 
was held by him under a freehold lease for lives, was has never 
applied to by the defendant, who was his brother by ^" ?^% 
the half blood, and who represented to him, that it therefore, if 
would be very advantageous to him, the defendant, if the ^[^^J^^^ 
testator would execute a conveyance to him of his in- as a qualifica- 
terest in the property mentioned in the bill ; and re- ^^^^ equity 
quested him so to do, under the assurance that the con- ^ill not com- 
veyance, when made, should be merely nominal, and veyanre. 
that, as to the beneficial interest in the property, he, the 
defendant, would be a mere trustee far tiie testator. 

That the testator agreed to comply with such request; 
but upon a most clear and unequivocal understanding 
that the conveyance was to be nominal, and that the tes- 
tator was in feet to receive all the rents and profits 
arising from the property, and was to have the full and 
absolute ownership and benefit of it ; and that such being 
the agreement and understanding between them, the 
testator and the defendant both went to the ofHce of Mr. 
Thomas Price^ a solicitor at Worcester^ and gave him 
instructions to prepare such a deed or instrument as he 
should think proper for currying their intentions into 
effect. 
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Roberts 

V. 
KOBBRTS* 



CASES IN THE EXCHEQUER. 

• 

That Mr. Price accordingly prepared a deed^ which 
was executed by the testator and the defendant, on the 
third day of October, 1817. Whereby, in consideration 
of the natural love and affection which he bore to the de* 
fendant, his brother in law, the testator demised the pro- 
perty in question to the defendant, his executors, admi^ 
nistrators, and assigns, for the term of 99 years, if the 
persons, for whose lives the testator held the estate, should 
80 long live. 



That, on the execution of the deed, the testator -de- 
livered it to the defendant, in whose possession it bad 
ever since been : but that the testator retained all the title 
deeds and other writings, relating to the property, in his 
own possession ; and that neither the defendant, nor any 
other person, had ever made any use of the deed ; nor 
was the defendant ever in the occupation or enjoyment of 
the property, nor did he in any way derive any advantage 
from the conveyance, the testator having continued in the 
possession of the premises up to the time of his decease. 

• 

The bill then stated the death of the testator, in Marchj 
1816; having previously to the execution of the deed 
in question made a will dated «7iiite 18, 1811, under which 
the plaintiffs claimed ; and that since the testator's death 
the defendant had commenced an action of ejectment, for 
the purpose of obtaining possession of the premises undhr 
the indenture of demise executed to him by the testator ; 
and therefore prayed that he might be compelled by the 
decree of the court to deliver up the indenture to be 
'Cancelled, and to re-convey the premises to the use of the 
plaintiffs, and for an injunction to restrain the defendant 
from proceeding in the ejectment. 

The defendant, by his answer, denied that he had made 
the proposal mentioned in the bill ; but stated that 
being for many years past much addicted to field sportSi 



RoBERTf 
V, 
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Lnd not being qualiGed by estate to kill game, he had 1818. 
^n threatened with prosecutions ; and that he, there- 
Are, applied to the testator, who was his brother of 
^e half blood, to qualify him, which the testator agreed Roberts. 
4o do, and had, for that purpose, executed the deed men- 
-tf oned in the bill. The defendant, however, denied that 
^lie deed was executed for the sole purpose of affording 
Aim a qualification to kill game ; but alleged that the 
'testator in executing the same had it also in view to se- 
cure the property to the defendant after his decease. He 
admitted that no use had ever been made of the deed, 
and that the property had always continued in the pos- 
session of the testator. 

It appeared by the evidence of Mr. Price who pre- 
pared the deed, and of other persons who were present 
at its execution, that it was prepared by the directions of 
the testator and the defendant, for the express purpose of 
qualifying the defendant to kill game ; and that, imme- 
diately after the execution of it, the testator and the de- 
fendant were asked, ^^ whether they knew the nature of it, 
ms it was a dangerous instrument to trust in the hands of 
any one." Upon which the defendant answered, that ^^ he 
knew it was only executed to lend him a qualification to 
kill game," and the testator said, ^^ he knew he could 
trust the defendant with the deed," whereupon the defend- 
ant replied <^ he hoped so, and that the testator might liave 
the deed again when done with." Several other circum- 
stances were also detailed by the witnesses examined on 
the part of the plaintiflit, from which it clearly appeared 
that the intention of the testator, in executing the deed, 
'was merely to give the defendant a qualification. 

. No evidence was read on the part of the defendant. 

An injunction was obtained by the plaintiffs for want of 
«n answer; whicb^ upon the answers coming in, was 
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1818. continued to the hearing, for which purpose the CMise now 
^"^^^^^^^ came on. 

RoBXRTf 

RoBBATt» Mr- Dauncey and Mr. Joseph Martin for the plaintiffs^ 
contended) that the object of this deed being to defraud 
the law, the whole transaction was yoid, ab initio/ that, 
although it might in general be true, that a person mak- 
ing a conveyance with a fraudulent view cannot apply, to 
the court to set it aside ; jet that, where the purpoae ii 
not completed, the party has a hcus penitential in wbick 
he may come to a court of equity for relief. That tUa 
principle was laid down by Sir Thomas Plumer^ Y. C. in 
JPlatmone v. Staple (a); and that, therefore, in the preaent 
case, no use having been made of the deed, the plaintiflb 
were entitled to have it set aside. 

Mr. Jfof^fii and Mr. Simpkimonj for the defiMidant. 
There are in this case many more points than have beta 
stated on the part of the plaintifls. It has been as- 
sumed that the deed was never made use of; and Uiat» 
, therefore, the case is the same as if the defendant had 
intended to be a candidate for a seat in parliament, but 
had not become so : but it never can be contended that 
the mere act of shooting was requisite to constitute ita 
being put in use. 

In what right do the plainti6& make this daim ? For 
any thing that appears they are mere volunteers, and 
not in any way connected in blood with the testator :— ^ 
and are persons so situated to be allowed to raise tUa 
question ? Unless they can make out that the defendant ia 
a trustee for them, they cannot succeed. It is not pre* 
tended that any fraud was practised by the defendant 
upon the testator. The deed was prepared by his order, 
and executed by him, with a perfect knowledge of its ef* 
feet. The moment the deed was executed| it operated as 

(a) Cooper 953. 
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m revocation of the testa tor^s will, for the term of years 
"which it created ; — what, therefore, is there to sustain the 
^srgument of a trust for the plaintiffs ? 

At all events, the defendants cannot be in a better 
situation than the testator was in. Now, what was the 
mtnation of the testator ? Being informed by his brother 
^at informations had been brought against him for shodt* 
^■V game, to prevent farther inconvenience to him, the tes- 
tator directs this deed to be prepared, in order to defeat an 
act of parliament. What equity can a party making a con* 
-Teyance, for the purpose of defeating the law, have to be 
relieved from the effect of his deed. The court could 
not, under such circumstances, have raised any trust on 
his behalf; and if no trust could have been raised for him, 
it cannot be raised for the present plaintiffs, who are 
mere volunteers. The operation of the deed was to re* 
voke the will, pro tanto; therefore, as devisees under that 
will, they can have no interest to enable them to call for 
a re-conveyance. 

But, admitting that they are in such a situation under 
ihe will, as authorizes them to apply to the court to set 
aside the deed, can they be permitted to say that this deed 
was executed to defraud the law ; and therefore, call 
npon the court to interfere, the testator under whom they 
daim having been a party to the fraud ? The law says, 
that where a man does an act to defraud the intention of 
the legislature, he shall suffer all the inconveniences 
of his act, Curtis v. Perry (a) ; here, the testator does 
all he can to commit a fraud upon the legislature, or, 
at least, to enable another person to commit one ; and 
there is no distinction between a man^s committing a 
firaud himself, and his doing what would enable another 
to commit one* Nightingale v. De-visme (h) is (as 
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(a) 6 Vez. Jon. 747. 



{b) 5 Burr. 2589. 
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18I8. far an it goes) in our favour on this point. It shews 
that the court of King's Bench recognized no such distine* 
tion. By vrhat right, therefore, can the plaintiffs, stand* 
RoBERTf. ing, as they do, in the place of the testator, claim to be 
exempted from the inconvenience occasioned by the tes« 
tator's fraudulent act? 

Mr. Dauncet/ in reply. — ^There is no doubt as to the 
justice of this case. It is quite clear that the testator 
never meant to part with his property, for any purpose 
than the one now stated. It is certainly true that these 
parties were about to do that which the law did not per* 
mit; but that object never was obtained. It appears that 
the defendant never had any occasion to make use of the 
instrument. It was intended he should have this deed to 
produce in case any information was laid against him ; 
but he never did produce it. What rule of equity, 
therefore, is there, which says, that if aji instrument is 
made for a fraudulent^ purpose, but which purpose is 
never carried into effect, the party shall not have it in 
bis power to revoke it ? 

The testator having made this deed for the purpose of 
enabling the defendant to do an illegal act, might, before 
that act was committed, have called for a reconveyance 
in order to prevent its taking place. This doctrine is con* 
firmed by the case cited by the Lord Chancellor in Curtis 
V. Perry (a), which has been cited. If, therefore, this 
was an illegal act, it was void, and would not operate as a 
revocation of the will; and the plaintiffs, as devisees 
under the will, are entitled to the property. 

[liORD Chief Bauoit. 

If the deed be void, the plaintiffs want no reconvey* 

(a) Ante, 
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Tbey might defend themselves in ejectment ; and, 

if 80^ I can render them no assistance. So that thej are 

in this situation. The deed, if void, is no revocation of 

the will, and they might defend the ejectment ; and, if it 

be not voidi it is a revocation ; and the present plaintiffs 

are not entitled.] 

Mr. Dauncej/. — The bill states the deed to be in the 
hands of the defendant, so that, assuming it to be void, 
there is a ground for a court of equity to interfere, by re- 
quiring it to be delivered up. 

Lord Chief Baron. 

I do not think that I can interfere in this case, without 
first referring it to a court of law. My opinion at present 
certainly is, that it is not void at law ; but that is subject 
to further consideration. I shall be sorry not to reach 
the defendant, because it is impossible to say he has 
acted with any view to honour or honesty. With respect to 
the case before the Vice-Chancellor, I am afraid his au- 
thority in granting an injunction is not greater than that 
of this court when they granted the injunction in the pre- 
sent case. I cannot see the distinction there made as to 
the deed being used or not. 



M9 



Roberts 

V. 
ROBEETH 



Lord Chief Baron. 

This is a bill filed for the purpose of compelling a re- 
conveyance of an estate, executed by George Roberts 
the testator, to the defendant, who was his half brolber. 
It appears that the conveyance was made for the purpose 
of giving the defendant a qualification to kill game ; and 
I feel myself at a considerable loss to know in what man- 
ner J am to grant relief. 



Graves Iim 

Hall. 

May 17. 
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Roberts 

V. 

RoBsxn. 






.1 



I do not think the plaintiffs are entitled to a re-con- 
veyance. The deed was executed maturely. The grantor 
knew the effect of it. There was no fraud at the time 
between the brothers: with respect to them the whole 
transaction was perfectly fair. But it appears by the 
evidence that the object of the deed was to give the de- 
fendant the appearance of a qualification, and that it 
was executed for no other purpose; that was a fraud on 
the law, and I cannot perceive what right that gives the 
plaintiffs to come into a court of equity to call for a re- 
conveyance. It is said that nothing was done under the 
deed ; but I cannot see the distinction. Sir Thomas 
Plumer is reported to have acted upon such a distinc- 
tion : but that was a mere interlocutory order. There 
is a great difference between an interlocutory order and 
a decree. All the facts of a case may not be before the 
court when an interlocutory order is pronounced. I ean« 
not, therefore, act on the authority of that judgment. It 
appears t6 me that it is not in the power of a court of 
equity to call back a deed so given (a). 



(a) It is a maxim of law 
which prevails also in Courts 
of equity, that hi pari delicto 
potior est conditio defendentii ; 
and upon this principle it has 
been decided that wherever 
a man does au act, the pur- 
pose of which is to defeat the 
policy of the law, he is pre- 
cluded from afterwards taking 
advantage of the illegality of 
that act to defeat the effect of 
it; therefore, where A. and 
B. being partners, purchased 
ships with their joint property ; 
and, because 0. was in parlia- 
ment, the ships were regis- 



tered in the name of A. onlj, 
in order that profit might be 
made by the employment of 
them in contracts with govern- 
ment ; the court held that the 
ships were the separate pro- 
perty of A. Curtis V. Perry^ 
6 Vez. 747. The same prin- 
ciple appears from a ma- 
nuscript note of the case by 
Lord Kenyon to have beea 
acknowledged by the court of 
King's Bench, in Nightingale v. 
Devisme, reported in 5 Burr. 
2589 ; although they were of 
opinion that the form of ac- 
tion th^re adopted was not the 
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It has been urged, however, that the deed is void at 
hw ; and I will not shut out that question. If it be void, 
the plaintiflTs have a complete defence at law ; and I have 
too olgection to retain the bill for a year, for the purpose 
of giving them an opportunity of trying the question (a). 



I8I8. 



ROHEKTt 

v. 

ROBSHTS. 



proper remedy. And in MotUe^ 
Jiori T. Moniqfiorij 1 Black. 
563. Lord Mansfield laid it 
down as a rule, that a man 
should not be allowed to set up 
his own iniquity as a defence, 
aaiy more than as a cause of 
i^ctibn; and so in the case 
mentioned by Lord Eldon in 
^ving judgment in Curtis v. 
M^err^j aniey of a bill filed to 
liave a re-conveyance of a 
qualification, giyen by the 
plaintiff to his son to enable 
Mm to sit in parliament, the 
lllll was dismissed by Lord 
JTef^ofi, with costs. In Plat" 
imone v. Staple^ supra^ the Vice- 
Chancellor appears to have con- 
sidered that the circumstance 
«f the purpose for which the 
deed was made, not haying been 
accompUshed, made a material 
distinction between the cases 
tiien under decision and that 
mentioned in Curtis v. Perrtf^ 
which, the manner in which 
that case is mentioned in the 
report, to have been stated by 
• Lord Etdouy appears, in some 
measure, to warrant ; but it 
seems, from the case in the text, 
that no such distinction exists. 



(a) Since thb case was de* 
termined in the court of £Ix« 
chequer, the opinion of the 
Lord Chief Baron has receiyed 
the sanction of the court of 

* 

King's Bench, upon a motion 
for a new trial of the action 
of ejectment abovementioned 
to haTO been brought by the 
defendant in equity against the 
plaintiff, for the purpose of 
recoTCring the possession of 
the property demised by deed 
In question. The action was 
tried before Mr. Baron Gar^ 
rowy at the last Midsummer 
Assizes, for the county of 
Worcester J when the plaintiff 
at law obtained a verdict, the 
learned judge who tried the 
cause laying it down that the 
deed was of no validity in 
consequence of the circum- 
stances of fraud attending its 
execution : but a motion was 
made for a new trial in Mt- 
ehaelmas term following, and 
the rale was made absolute iu 
Hilary term last. The court of 
King's Bench being of opinion 
that though the deed was frau- 
dulent, yet that it did not lie in 
the plaintiff's mouth to mhj sop 
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ROBEKTI 

V, 
ROBERTI. 



The plaintiflfs claim to be eDtitled under a will made- 
long before this conveyance ; but where a person, after 
making a wQI, executes a deed with full knowledge of 
what he is doing, if the deed be good, I cannot say it ii 
not a revocation of the will ; and then, if it be a reyoca- 
tion, it is a revocation pro tanto and the devisees take 
only the reversion, as nothing but the reversion passed by 
the will. If so, the plaintiffs are not entitled to call for 
a re-conveyance, and the bill cannot be sustained by 
them. If I dismiss the bill, it will be without costs (a). 



as he was a party to the fraud Moniefiori v. Maniejknif tv* 
himself; and they relied on the pra^ as decisi? e of the qiiiS* 
language of Lord Minefield in tion (1). 



(a) Decrecj Ma^ 17, 1818. 

It is ordered, adjudged, 
and decreed by the coart, 
that the plaintiffs' bill be, 
and the same is hereby re- 
tained in this court until 
next MkhadmoM term; and 
that the iojunctien formerly 
granted by this court, until 
the hearing of this cause oi^ 
further order to restrain the 
said defendant, T%oma$ Ro* 
beriSj from proceeding against 
the said plaintiff, Ann Ro» 
herUy in the action of eject* 
ment, in the pleadings of this 
cause, mentioned and brought 
by the said defendant against 
the said plaintiff, .^IfmAo^erff, 
to obtain possession of the 



premises in question in this 
cause, be dissolved so far as 
the same restrains the sidd de« 
fendant from proceeding to 
trial in the said action ^ 
ejectment ; Irat the said de* 
fendant is not to take out any 
writ of possession in suck 
ejectment. And it is further 
ordered and decreed by the 
court that the said defendant^ 
Thomat Roberts^ do proceed 
to trial in the said action of 
ejectment, at the next Sttmmter 
assizes, to be holden io and 
for the county of Worce$Hr: 
and that the said plaintiff^ 
Afin RoberiSj do plead to Is- 
sue, and defend the said ac« 
tion. And the consideration 



(1) The reporter b indebted for Uie abo?e note of the caie in the Kbig' 
Beach, to the kindnest of one of the present reporten In that ootut. 
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<if cotli, tnd all ftntbtr di« 
sections hereini are hereby re- 
servcSj until such trial shall 
lit liad. And this oaiM is to 
"kv «cMitiiiii6d in the paper of 
CMfM tQ be. fintber heard 



ttfMni tiM retvm of thc/Nxitea, 
upon the trial of tiie said ac- 
tion, when such further order 
will be made hemii-at shall 
be jasl. 



1818. 




^fetwecn JOHN GOODWIN, EDWARD WEL- 
UNGS, the Younger, and ARTHUR DAVIES, 

JOHN LIGHTBODY, the Younger, 

DfiFENDAyTf 

By Original Bill ; 

And between EDWARD WELLINGS the Elder, 
JOHN GUEST and RICHARD WILLIAMS, 
(Assignees of the Estate and Effects of the said Johk 
Goodwin,) the said EDWARD WELLINGS, the 
Younger, and ARTHUR DAVIES, Plaintiffs, 

AND 

fTetiminster 

The said JOHN LIGHTBODY, - - Dependant, ^«^»^^«7. 

By Supplemental Bill. 



THE original bill in this cause was filed for the A trader 
purpose of enforcing the specific performance of veyanccofall 
an agreement entered into by the defendant, for the pur- ^i' ^^\ ^nd 

- - . , ,. 1 • t . ■ * personal pro- 

cliase of certain hereditaments, situated m the parish of perty to 

trustees to tell 
§m the imefit of bia creditors, oader whicb the trustees contract to tell certain lands 
to defendant. Thexontract not being completed, they file a bill against defendant for 
a specific performance; but, before ^nsirer, the trader becomes bankrupt, and 
bii umgoeoB file a fapplenaaial bill to enforce the contract : Held, that although tho 
conreyance to the trustees was an act of bankruptcy, the assijpMet nay compel tho 
performance of the contract made under it. 

M 
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1818. LlanUwchaimy in the county of Montgomery^ under the 
^r^^^^ following circumstances : — 

GoODWIlf 
V. 

tioHTBODY. Tn the month of August, 1812, the plaintiff Goodwin^ 
by indentures of lease and release, conveyed certain red 
estates in question to the plaintiffs. Wettings and DavieSy 
and their heirs, upon trust, to sell and apply the pro- 
ceeds in payment of his debts. The release also con- 
tained an assignment of all GoodzcMs personal pro* 
perty, upon the same trusts. 

On the 17th of September^ 1813, the plaintifi, Wd^ 
lings and Davies, in execution of the tnlst of these 
deeds, entered into an agreement with the defendant for 
the sale to him of the real estates comprised in tbem^ 
for the sum of 17,500/., which was to be paid by instal- 
' ments. 

The first instalment of the purchase-* money was paid 
by the defendant at the appointed time ; but it was after- 
wards discovered that the plaintiff, Goodwin^ had, pre* 
viously to the execution of the indentures of Sept. 1812, 
entered into a contract with John Hartley^ for the 
sale of two pieces of meadow land, containing above four 
acres, part of the property contracted tb be sold to the de- 
fendant, the possession of which, it was alleged, was ma- 
terial to the full enjoyment of the defendant's purchase; 
ip consequence of which discovery, the defendant refused 
to complete his contract ; and, thereupon, the plaintiflb| 
Wettings and DaoieSy in conjunction with Goodwin^ in* 
stituted the present suit against the defendant, for the 
purpose of enforcing a specific performance of the agree- 
ment. The plaintiffs offered, by their bill, to indemnify 
the defendant against Hartlej/^s claim, and to permit an 
adequs(te part of the purchase-money to be paid into 
court, there to remain until it should have been inves* 
tigated. 
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After the commencement of the suit, a commission 1818. 

of bankruptcy was issued against Goodwin^ under which ^^^v*"^^ 
he was declared a bankrupt; and his assignees filed a ^^ 

biU, in the nature of a supplemental bill, against the Lichtbodv. 
defendant, for the purpose of obtaining the benefit of 
the proceedings in the original suit. 

The defendant, by his answers to the original and sup* 
plemental bills, admitted the contract, and submitted to 
perform it, provided a good title could be made by the 
plaintiffs : but insisted that the execution, by Goodwin^ 
of the deeds, under the authority of which the sale was 
made, was an act of bankruptcy, and that the contract 
was, therefore, void. He also alleged, that the pos- 
session of the two pieces of meadow land agreed to be 
sold to Hartlei/ was absolutely necessary to the full en- 
joyment of the rest of the property comprised in the con- 
tract, because they were close to the mansion house and that 
they were made an absolute condition in the purchase, at 
the time the contract was entered into ; and the defendant 
insisted that he was not bound to accept a title to the re- 
sidue of the property, and to receive a compensation 
in lieu thereof, inasmuch as no compensation in money 
Would be satisfactory to him ; and that he never would 
have entered into the agreement unless the two pieces of 
meadow land had been comprised in it. 

Mr. Martin and Mr. Girdlesioney for the plaintiffs, 
contended, that with respect to one of the objections 
Unade by the answer, namely, that the two pieces of land 
claimed by Hartlei/ formed d sine qud non in the con- 
tract^ the case was not yet ripe for the discussion of 
that point. That the contract having been admitted, the 
court could do no more at present than refer it to the de- 
puty remembrancer, to enquire whether the plaintiffs 
could make a title or not ; and with respect to the.objection 
arising from the deed itself being an act of bankruptcy, 

M 2 




GOODWIW 
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they insisted it was waived by the assignees haviiig agreed 
to the contract. That it was not necessary that a plaintiff 
V. should hare a complete title to property which be has 

LioHTBODY. ^\i a^ ng li„,e of filing his bill ; and that the conrl 

. would decree a specific performance, if it were satisfied 
that the contract might be completed before the depntf • 
remembrancer has made his report. 

* 
Mr. Dauncetf and Mr. Wray^ for the defendant, relied 
upon the objections stated in the answer. They also 
contended that Hartky ought to have been a party to 
the suit. 

Lord Chief Baron. 

It does not seem to me, that the defendant wishes to 
avoid completing the contract ; on the contrary, be sub* 
mits to the performance of it, provided a godd title can 
be made. The circumstance of the assignees havuig 
agreed to become co«plaintifiB, gives to the defisndant alL 
their interest in the property. Suppose I were to sell 
an estate^ and before the conveyance should be complete 
were to become a bankrupt, my assignees might choott 
whether they would perform the contract or not. Witk 
respect to the objection as to the two pieies of meadour 
land, that must be matter of subsequent consideratioB* 
If it should appear that they are material, and that the 
plaintiflb cannot make a title to them, the contract cannot 
be performed. It is impossible for me to insist npoa 
Hariletf*s being made a party. Let it be referred to die 
deputy remembrancer, to enquire whether the plaintiff 
can make a good title to the estates agreed to be sold. 

The defendant's counsel submitted that it ought to 
form part of the decree, that the deputy remembranoar 
should make a separate report as to the two piecet of 
land claimed by Hartley. But 
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The Lord Chief Baboit 1818. 

Said, he never recollected an instance of such a di- ^J!^'" 
taction ; and, therefore, should not gire it : but that if ^^obtbody. 
^he defendant should afterwards find it necessary, he 
SBigfat then make an application for a separate report. 

Decree for plaintifis. 




fFeitmhuter 

RIDLEY V. STOREY. ^^i^S' 

IHIS was a bill filed by Sir Matthew White Ridley A compwi- 

3 t^ TT T». « « . . /• «. tionreaJ, or 

and Dr. Henry jRidleyj as the devisees of Sir grantof tithes, 

1 W. Ridley, deceased, for an account of all tithes, ^^jJ^SdoTd 

corn and grain, had and taken by the defendants of a maDor, in 

^ lands in their occupation, within the manor of of°hisfindinJe 

^^w>emlingtanj in the county of Northumberlandm ^ priest to cS- 

ficiate in a 
chapel, &c. 

TThe case made by the plaintiflTs bill was, that the vicar- previously 

to the 38 

of St. Nicholas^ Newcastle^ in the county of North* iy«i.vni.c.7. 
^^99mierlandy of which the manor, township, and chapelry and iupport- 
Cramlingtony in the same county, was part, was, in the dence of con 
it 1194, endowed with all the tithes arising within the tj^^^a^^i 
vicarage, or the titbeable places thereof, and con- pliance with 
so endowed from that time until the year 1536 ; tioiu^oii ^* 



in consequence of the inconvenience arising from which it was 
t^e manor, township, and chapelry being at a consider- to be valid. 
"^ble distance from the residence of the vicar, John 
'fferinge^ the then vicar thereof, made and executed a 
^^Ofloposition real, or grant, with or to a person of the 
^l^me of Thomas a CramUfigton^ then lord of the manor 
^t Oramlittgtony which was daly confirmed, <^ whereby, in 
'^omideratioii of the lord of the manor taking upon him- 



RiDLBT 
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1818. self, at his own costs and charges, to find and present a 
priest qualified for the performance of all the duties of the 
chapelry of Cramlington aforesaid, and also pajring to 

Storey. the vicar yearly two capons and one cheese, or the 
value thereof, the said John Heringe^ as such vicar as 
aforesaid, granted and agreed for himself and his suc- 
cessors that the said lord of the said manor of Cram* 
litigton should have, receive, take, and enjoy all tithes 
whatsoever, except corn and grain, arising, growing, and 
renewing, within the said manor, or the titheable places 
thereof." 

That from the time of such composition real, the 
proprietors or owners of the manor of CramlingUm 
had been in the receipt of all the tithes, except those of" 
com and grain, yearly arising within the manor, town* 
ship, and chapelry of Cramlington^ and the titheables 
places thereof, and had presented a curate or chaplaiiiH 
to the said chapelry, and had paid the sum of 5/. an^ 
nually to such curate or chaplain, and had in like manneir 
delivered, or caused to be delivered, the two capons and 
a cheese to the vicar for the time being of the said vicar-^ 
age, or made him a pecuniary or other satis&ctioii for 
the same. 

That, after various mesne conveyances and descents^ 
the manor of Cramlington had become vested in the 
testator. Sir Matthew White Ridley^ by virtue of wUA 
he, the testator, became entitled under the before-men- 
tioned composition real or jgrant, to receive and retain 
all the tithes, except those of corn and grain, of all 
the lands within the manor, chapelry, or township, and 
the titheable places thereof, (except the titHes of eer« 
tain lands, in the possession of Adam MansJeUU Lam* 
son de Cardonnell, which had been granted by John 
Lawsony under whom the testator derived title to 
HjflUm Lawson^ under whom the said A. M. L. it Com* 



RiOLKT 
V. 
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<foiiKf/7 claimed and enjoyed the same,) and also to the per- 1818. 
petiial advowson of the said chapelry, and had, accord* 
^^Shy ^^^^ ^^^^ ^o time, received such tithes, and had 
presented the plaintiff, Dr. Henry Ridlet/y to the curacy Storky. 
thereof, and paid him annually as such curate of the said 
chapel the sdm of 5/. and delivered the two capons and a 
cheese to the vicar, according to the terms of the composi- 
tion real, or grant, or made him satisfaction for the same. 

That Sir Matthew White Ridley died in the year 
1813, having previously made a will, under which the 
plaintiffs became owners of the manor of Cramlington^ 
and as such claimed to be entitled under the composition 
real, or grant, to all the tithes but those of com and 
grainy arising on the lands within the said manor, town* 
abip, and chapelry, except the lands in the occupation of 
^. M. L, de Cardonnell; and that the defendants were 
the occupiers of such lands, and had subtracted the 
tithes, &c. 

The evidence produced on the part of the plaintifis, in 
support of the case made by the bill, commenced with a 
confirmation in 1360, by Thomas Hatfieldy Bishop of 
Jhtrhanty of an endowment made by Hugh Pudsey^ 
Bishop of Durham^ in 1S94, by which the vicarage of 
Sf • Nicholas^ Ntvccastley was endowed with the tithes of 
bay, and all other tithes, except the tithes of corn and 
grain. Parol evidence was then read, to prove that the 
chapelry of CramHngion was generally reputed to be 
comprised within the vicarage of St. Nicholas, New» 
castle. 

An old paper writing, purporting to be a copy of the 
original composition real, or grant, mentioned in the 
bill, was then produced, and proved to have come out 
ef the proper custody, which paper writing was in the 
foUowing words : — 
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1818. << The Qmleinies of the Composition reair << Thai ikt 

^^^^•^^^^ ^^ aforesaid Thomas Cramli^gton his Harts for eher 

t,, *^ shall att theyer owen Devise Election and wyll St aU 

^**»' w iheycr owen Coistis and charges fynde 4r TpnUe mm 

" ahell pste to syng or sm/e 4r impresterall Serve sartiee 
^^ sacraments Sf sacrametalls att Cramlynton mthin the 
*^ Chapell theW wiche preste shall discharge the Viccart 
** aforesayd Sf is successores of all maner of charges 
** spiretuall Sg^ temporall any maner of wise deu or her- 
*^ after to be dewe unto ower Sowerayng Lord the Xing 
** the Byshop of Durham the Archdcn of Northumber* 
^^ land or any having or pretendynge any maner of 
^ Jurisdecton speiuall or temporall and for that shall re» 
^^ seve all maner of teyndes 4* oblacons xgf^ the appurtences 
^^ except the teynde come paying yarely and contetyng 
^ ower Sf obahe the fyndyng Sf Salary e of the aforesayd 
^ preste at the fkste of the translaiion of Samte Nieholas 
<c Sf wyth' the church of Sainte Nicholas att NewcktuteK 
** medyattye after hye mate that daye Recognytion thatyt 
^ is the Mother Churche of Cramlyntan to the same Mas* 
'• ter John Herynge now Ficcare and his Saceessonfor 
^^ the time beyingfor ettermor or unto ther Deputis there 
•* in that behalf of the frowtis of the same Manore a/^ 
^^ Cramlyngton w^ the appurtences two Cappons prise v' a 
** pece and one Chese prise xV in the name and for foil co* 
^^ tetacion of all maner oftyndes obladones dewe or to the 
^^ Viccare for the tyme being oweti off the Manor and 
^^ Hamleti of Cramlynion aforesayed nf^ omeit any maner 
^^ of payment or demand any wyse so thai the brynger off 
^^ the said two cappons and a chese shal use these ZDordes or 
^ lych efict to the Vkemre or his Deputes ther thai is 
^ to saye ^ Lhave browghte unio yowe Master Vioeare 
^ such tyndes as we be bominde bye Qnnposyeon k^ bryng 
^ Sr her I doo knowleg for the Maner off the Ham 
^ off CrasnlytUon, thatt Hamleiiy of CramfynUm <i 
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^^ pceU 8f payerte off the parish of Sainte Nkola$ of ^ ]^\ 
^ NewcasieU Sf a Chappell depending thereof and fortker it 
** is provj/dt and agreed that if the saj/ed Thomas Law^ 
^' son his Heyres doe brecke 4* f^tt trewlye and 
" dewlye wythoute frayed or Oroeyne obey and kept the 
** Intent is of this Composieon that the sayed Viccare 
^ fir the tyme beying to be at large to clayme tucke 
^^ and gather his tynds and tythes suche as the tawe 
" wyll geive hym ©'* owte any yterruption of the 
^^ said Thomas or is heyres Sf noye time shall 

before anie such Brecke 
^ shall induce any prescription or custome And In 
^^ witness of this ppetuall and fynall end and composi^ 
*^ dan, Sfc:' 

In confirmation of this paper, tbere was then pro* 

^ittced, on the pert of the plaintiffiiy an inquisition past 

^MorUm of one John Laxtsony (from whose descendants 

tbe ancestor of Sir Matthew White Ridley was proved 

Co bave purchased the manor of Cramlington,) bearing 

^bile the I7th Jac. I. in which the Jury find <^ that the 

mid John Lawson died seized of a moiety of the manor 

Of Cramlington, and the tithes of all the manor, except 

Com and grain, by virtue of a composition real, made 

from HeryngCy vicar of Newcastle, 27 Hen. VIII. duly 

Confirmed, as by the said composition and confirmation to 

the Jury shewn, appears." There was also produced an 

extract from the register of the Bishop of Durham, 

dated in 1541, by which it appeared that a vicar, of 

t.he name of Herynge, resigned the vicarage of St. Ni^ 

^bolas, Newcastle, about that time. 

The next evidence shewed, that the terms of the com* 
position had been followed by the payment of the two 
capons and a dieese to the vicar of St. Nicholas yearlj, 



Storst. 
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'°*^: as far back as the middle of the 17th century, by 
Ridley ro^^^^s of entries in the vicar's books of receipts for 
the Cramlington tithes ; and it vras proved that the 
ancestor of Sir Matthew White Ridley bad purchased 
the Cramlington estate, and the tithes in question, of^ 
one Lawson^ a descendant of the Lawson mentioned 
in the inquisition post mortem^ subject to this payment 
to the vicar. 

It was then proved, that in modern times a pecuniary 
composition had been paid to the vicar, in lieu of the 
capons and cheese ; and that Sir M. W. Ridlet/ and bis 
ancestors had always found and presented a curate to the 
chapel ry, and had enjoyed the chapel garth, and repaired 
the chancel. 

The plain tiflTs counsel then produced in evidence many 
old leases by the iMWsonSy under whom the plaintiflb 
derived title, of as early a date as the reign of Charles II. 
aind also a grant from a former owner of the manor of Ae 
small tithes of the only other estate within the manor^ 
except those of plaintiff and defendant, to the ancestor of 
A. M. Li. de Cardonnellj the present owner of that estate. 
They then proved the conveyance from the Lawsons to Sir 
Matthew White^ the ancestor of the testator Sir M. W. 
Ridley y and by steward's books and receipts, proved the 
actual perception of the hay and small tithes of every part 
of the defendant's estate, down to the time of the subtrac* 
tion mentioned in the bill. The occupation of the lands 
and the subtraction of tithes by the defendants was ad« 
mitted by the answer. 

The only evidence produced on the part of the defend* 
ant to rebut the case made by the plaintiff, consisted of a 
conveyance to an ancestor of the defendant Storet/y in the 
year 17S6, of the manor of Cramlington^ and other 
manorsi in which conveyance were contained general 
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^vords comprising tithes : but no evidence was adduced 1818. 
of any perception of such tithes, on the part of the 
defendant. 

Upon this evidence the principal questions which arose 
^were — 1. Whether the composition real, or grant of the 
tithes by the vicar to the owner of the manor, had any 
legal effect ; and — 2, Whether the plaintiffs had made 
out a sufficient case to entitle them to the benefit df it. 

Mr. Fonblanque and Mr. Fairer^ for plaintiffs. — This 
composition real, or grant, was a conveyance by the vicar, 
rector, patron, and ordinary, of the tithes and ecclesiastical 
profits enjoyed by the vicar of St. Nicholas^ Newcastle^ in 
that part of his parish which lay within the manor of 
Cramlingion^ to be taken and enjoyed by Thomas a Cram* 
linglon and his heirs, for the consideration mentioned in 
the copy of that instrument, which has been given in evi- 
dence. Previously to the disabling statutes of 1 Eliz. and 
IS Eliz. a parson, vicar, or other ecclesiastical incumbent, 
" cencurrentibus iisquijurerequiruniurj' could conveyor 
charge the hereditaments he held in right of his church, {a) 
The word <^ iiihes'' in sect. 3. of 13 Eliz. shews, that 
in passing the act the mischief of ecclesiastical per- 
sons granting their tithes for estates in fee, or for life, 
was in contemplation. This power of alienating tithes, 
and other ecclesiastical property, was the origin of those 
special cases in which tithes might be vested in laymen, 
as in the cases of Pigot v. Hcm^ (6) Baocker v. Rogers^ (b) 
and Phillips v. Prj/lhcrick. (c) A layman, it is true, 
was said not to be capable of tithes : but this supposed 
incapacity arose not from the nature of the property, 
but because there was no court in which he could sue 
for them as tithes. He was, however, permitted to sue 

(a) Co. Litt. 44. a. Lit. Winchester's case, 2 Rep. 45: 
sect. 528. 648. 1 Roll. Rep. 2. 

(6) Cited in the Bishop of (c) 4 Gvrill. 
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2^18. for them as a temporal profit apprendre by the descrip- 
tion of the tenth shock (decima garba) instead of decimas 
V, garbarum ; and Lord Coke says, he might sue in the 

Sroasr. Ecclesiastical Court. When the grant to Thomas IamW" 
son was made in S7 Hen. VIII., he could not then, it 
must be admitted, sue for the tithes eo nomine ; but he 
might have sued for them in the common law courts, u 
the tenth cock of hay, the tenth lamb, &c. The tithes 
vested in him, and did not merge in the land, or beeome 
extinct. The transaction was, in fact, a grant, giving a 
right to the enjoyment in pernancy, and did not ope- 
rate as a discharge of the laifd from tithes. The grantee 
held the land and the tithes distinct, for tithes are col* 
lateral to the land, and to be taken apon it, bat not 
issuing out of the land ; and they are not extinguished 
by unity of possession, nor by a release of all right to the 
land, Lincoln v. Cooper^ (a) Hinde v. PtrkinSy {b) aad 
Wickliam v. Cooper, (c) 

The following propositions are deducible from the 
cases which have been cited : — 1. That in a special case^ 
even before the statute of Hen. VIII. {d) a layman was 
capable of tithes at common law. 3. That he might sue 
for them even in the Ecclesiastical Court. 3. That 
to support his title, the court would presume that the 
owner of the manor was originally seized of all the 
lands constituting the manor. 4. That^the tithes were 
severable from the manor or land of which the tithes were 
"^ granted, as in Phillips v. Prytherick. (e) 5. That by such 
composition or other lawful means, the lord or owner did 
not merely discharge his lands from the payment of tithes, 
but the tithes continued collateral to, and distinct from, 
the land, and were grantable, or capable of being re- 
served by the lord or owner, after he had alienated the 



(a) 1 LeoD. ^48. 


210. 


(6) 1 Gwill. 161. 


((0 ^3 Hen. VUL c 7 


(c) 1 Gwill. 165. Cro.Eliz. 


(«) Ante. 

1 



SroftST* 
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T or knd. 6. That tenancies, or parcels of the 1818. 
T or lands, might afterwards be granted out ; and that ' 

tenancies were grantable, with a reservation of the v. 

I by the lord or owner of the land. 

though the original grantee in this case could not 
>r the tithes at the date of the grant ; yet the power 
ing for tithes in the spiritual court was given him 
i Hen. VIII. c. 7. five years subsequent to the grant, 
ithes having been once granted, and being a pos- 
m distinct from the land, and not being a parcel of 
raing out of a manor (although they might be ap* 
(nant to the manor,) became alienable as any other 
poreal hereditaments. 

r. Agar and Mr. Meggison for the defendants.— 

suit preferred by a layman, for payment of tithes, 

possession by himself, and those under whom he 

IS, is not sufficient, of itself, to constitute the neces- 

evidence of title ; but a lawful commencement of 

possession must be shewn. The counsel for the 

tiffs, aware of this' role, have produced, as the origin 

beir title, the grant of 1536/. This grant, how* 

must have been invalid. At common law, before 

tat. SS Hen. VIII. c. 7. a layman was incapable of 

pt, or, as it is expressed, pernancy of tithes ; except 

e cases of the King, his patentee, and the tenant of an 

siastic; (a) and this grant was made four years before 

statute ; the grantee appears to have been a layman ; 

t is, in its terms, a grant of tithes in pernancy. But 

osing such a grant might have been made, it could only 

been made by a rector ; no instance has ever occur- 

I The Bishop of Wtn- lexfen, 6^3. The Aldermen 

r*s c&se, G#ill. 167. and Burgesses of Bury St. 

p. 43. Pigid T. HeroHf Edmunds v. Evansy Gwill. 

Tr^Uope 1. Jamesy Pol- 762. 



t 
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1818. red of a vicar being allowed to alienate the tithes of which 
he has been endowed, and besides there is no evidenoe 
to prove that the grant in the present case was made 
with the consent of the necessary parties. The only 
evidence of the grant which has been produced^ it a 
copy of the instrument, and that is attempted to be con- 
firmed by an inquisition post mortem ; but that is very 
questionable evidence, such inquisitions having been in 
general taken ex parte. No evidence has been produced 
of the persons, under whom the plaintiff claims, having a 
derivative title from the grantee, or of their having 
fulfilled the conditions of the grant, by providing a priest : 
the inquisition merely shews that Thomas Lmwsoh was 
entitled ; but there is nothing to prove any transmissioB 
of interest from Thomas a Cramlington^ to whom the 
grant was made, to Thomas Lawson. The defendants, 
on the other hand, have shewn a conveyance of the 
manor and tithes to Storey. 

Mr. Fonhlanque in reply. — Every presumption will bo 
made in support of a grant under which there has beea 
such long and continued enjoyment. Supposing the 
grant to have been legal, it is quite clear, from the cases 
already cited, that the tithes might be held distinct firom 
the manor ; and, therefore, the conveyance of the manor 
to Storey proves nothing, unless coupled with a per* 
ception of the tithes. 

2Vop.Tfe. Lord Chief Baron. 

This is a bill filed by Sir Matthew White Ridley an 
Dr. Ridley^ for an account of all tithes, except those ' 
corn and grain, taken by the defendants from lands with 
the manor of Cramlington^ in the county of York^ wbf 
is within a part of the parish of St. Nicholas^ in Ni 
castle. Mr. Storey^ one of the defendants, sets uf 
claim to the manor and to the tithes in question ; bu^ 



Storey. 
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offers no evidence in support of his claim, but a convey* lol8, 
ance, made in the year 1736, in which the manor of ^ ^^ 
Cramlingion and other manors are conveyed with gene- v. 

ral words, comprising tithes at large; but this proves 
very little indeed, without any evidence of perception 
under the conveyance. 

The principal question in the cause is rather a singu- 
lar one ; at least to me it is so, as I do not recollect any 
other under exactly the same circumstances. It depends, 
however, on a very simple point. The plaintiffs claim 
as purchasers from the vicar of Newcastle. That the 
vicar of Newcastle was originally endowed with the tithes 
in question seems, I think, sufficiently clear from the 
evidence. He continued to be so entitled until the year 
1535, at which time a transaction appears to have taken 
place between him and another person, which is called 
by the heading of the paper adduced in evidence a 
composition real. This transaction was an agreement 
between the vicar and a person named Thomas a 
Cramlingtonj by which in consideration of Thomas a 
Cramlingion providing a priest to do all the service 
belonging to the chapel of Cramlington^ and paying two 
oapons and a cheese annually to the vicar, the vicar gives 
to Thomas a Cramlingion all the tithes which were due 
to the vicar ; that is to say, all the tithes, excepting corn 
^nd grain. This contract, I think, has been sufficiently 
proved. 

Another paper is then produced, which is a copy of an 
inquisition post mortem of Thomas Lawson, who suc- 
ceeded Thomas a Cramlingion in his possessions at Cram* 
iingtony by which it appears, that this compositioa real, 
«8 it has been termed, was considered as in force at that 
time, namely, in the 17 Jac. I. This instrument clearly 
vcknowledges the existence of the composition real, or, as 
U has been more properly described, grant; and we 
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1818. mnst, therefore, consider it as proved, that it existed in 
the 17 Jac. I. ; and that the party who claimed under it^ 
took the tithes at the time it was returned. 



RiDLET 
V. 

Storsy. 



Now, with respect to the law, as it applies to thia 
subject, there is no doubt that, at common law, a lajmon 
was not capable of the pernancy of tithes, except in special 
cases, which special cases it is not necessary to mention 
now : but I take it to be equally clear that a layman waa 
capable of takings a discharge of tithes by means of a 
composition made by the rector or vicar, with the coo« 
sent of the patron and ordinary, so that although ha 
could not claim tithes in pernancy, he might claim to 
hold his land discharged from them. Many cases were 
cited in argument, in support of this proposition ; and it 
is not necessary now to refer to them. This was the 
law before the 32 Hen. VIII. ; so that although Thanuu 
a Cramlingion could not, under this contract, take the 
tithes in pernancy; yet the instrument, beyond all 
doubt, had a legal operation to discharge his land firoai 
the payment of them, but it gave him no power to recover 
them. The statute of 38 Hen. VIII. was then passedy 
which gave to a layman that which the common law 
refused him, namely, a right to sue for and recover hit 
tithes. One of the great difficulties which occurred fo 
laymen having tithes, arose from the circumstance of 
their having no remedy for them. The common law 
did not give any action for tithes ; and the ecclesiastical 
courts never suffered a layman to sue for them, except in 
the cases which have been mentioned. The act of 'par- 
liament, however, of 9S Hen. VII l! gave a layman a 
title to tithes in pernancy, by enabling him to maintain a 
suit for them in the ecclesiastical courts. 

Let us now see what have been the transactiona in the 
present case, from that time to the present. The plain* 
tiiTs in this snit, and those under whom they cUiniy have^ 
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teyond all doubt, been in the actual perception (torn the 
defendants themselves, and those under whom they claim, 
of all the tithes demanded by this bill. There has been 
no interruption in the enjoyment, nor any dispute on the * 
subject, until the refusal by the defendants to account, 
which has occasioned the present suit. So that, as 
far as living memory can go, and as far, indeed, as 
Written evidence can well shew, from all time, in fact, 
that evidence can reach, the plaintiffs, and those under 
whom they claim, have been in the clear and undisputed 
perception of the tithes. 

Biit it has been urged, that although this contract ap- 
pears to have been made between the Vicar and Thomas a 
Oramlingionj in 1535; yet it does not appear that the 
ordinary and patron ever gave it their consent ; which is 
:^Ttainly true: but, after all this usage and constant 
exception, I cannot suffer the present defendants, who 
^ire always paid the tithes themselves, to say, that every 
bing was not done in this case which was requisite; nor 

I apprehend it to be necessary, in all cases, when a 
imposition real is set up, to prove the consent of the 
^>tron and ordinary. It may be inferred from other facts 
rid circumstances, (a) Although there has been of late 

^ery respectable opinion against it, I perfectly agree 

1 the doctrine, which I conceive to be clearly established^ 
^^t there must be some written evidence of a composi* 
K^^n real, (b) That evidence I have here in the written 
^^trument which has been put in ; which is sufficient to 
K«w that a composition real was entered into. In ad- 
dition to that, I have evidence of perception from the time 
^^ Hen. Vlll. to the present moment. Thia compels me 
^^ believe and presume that all the necessary consents 

(a) See Sawbridge r. Burton^ (b) Vide Bennei t. Skeffing-' 
^ Gwill. 1307. 2 Anst. 37^ ton, ante^ p. 10. sod the cases 
^» C. cited in note (6) page 12. 

N 




RlDLIT 

V. 
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1818. were given. But even if it bad been necessary^ wbich 1 
do not conceive it to have been, to presume that this ooni« 
position real was made subsequently to 32 Hen. VIII. 

fcoasf • I should have felt myself bound, in this case, where all 
the perception has been adverse to the defendants, an 
in fiivour of the plaintiffs, to presume that this 
sition real had been re*executed and re-assented to aftei 
that time. It it clear that it was done before the rie-^ 
straining statute of Queen Elizabeth. 



Under all these circumstances, although the case is 
one of ordinary occurrence, the principle of law as appli^^ ^j 
to it seems to be perfectly clear ; and I ^m of opinic^ ^^ 
that the plaintiff is entitled to a decree for an accouiM:^^ 

I do not think that costs ought to be given, because it 
as agreed on all sides, a perfectly singular case : I 
therefore, give no costs up to this time, and shall rese 
the consideration of the costs of all subsequent 
ceedings. 

Decree for plaintiffs without costs. 
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WILLIAMSON t. LOUD LONSDALE and Others, ffovember^s. 

THIS case was afi:ain set down for argument upon the Whcrea ▼icaf 
- „ . . ^ succeed* in 

following points :— establishing a 

general right 
to all tithes, 

I. In addition to the townships of JFm/oif, Hariley^ and except those 
NaUhbj/y mentioned in the former report, {a) there were ^^^ ^^"^ 
two other townships within the parish of Kirkby Stephen^ throughout a 
namely, Soulht/ and Smardale^ the tithes of which were qu^JfesVcry^ 
daimed by the bilL strong evi^ 

dence to shew 
that an im- 

The defendants, who were occupiers of lands within Fopnator of 

' *^ a particular 

these townships^ insisted that the tithes of hay and district, whrf 
igiatment belonged to the impropriate rectors or their a'CTant^Hmii. 
eaaees; and, in support of their case, their counsel ing his title 
produced a grant made by Edward VI. dated the 5th of eViJideS' 
Fune in the 3rd* year of his reign, whereby, amongst entitled to the 
^ther things, he granted " To Sir Ricliard Musgraxe^ othertVmg. 
^f Hartley J Knight (under whom the present impro- .-An impro- 
sriators derived their title) all that his rectory and a necessary 

rliarch of Kirkhy Stephen, in the said county of West- F'^^y !« » ^^^^ 

J r ^ J l,y a vicar 

rMorelandy then late parcel of the possessions of the mo- apinst occu- 
lastery of St. Mary's; and also the advowson of the SJ^jVonefhe 
ricarage of Kirkby Stephtn, and all glebe land and tithe may demur. 
:^f corn and hay, and all other tithes, oblations^ and ob- against him, 
mentions, whatsoever, to hold the same unto the said Sir but under cir- 

. , , cumstances, 

Jlichard Musgrave and his heirs, to the use of him, the said without costs. 
Hichard MusgraveySind of his heirs and assigns for ever.'* 

They also produced two leases dated in the year 175], 
made by Sir George Dahtony the then impropriate rector, 
to certain proprietors of land within the townships of 

(a) Jnte, page 49. 

N 2 




Williamson 
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learned ju(li|;c, I think this is a mere possessory bill. I 
remember his frequently calling upon counsel to make 
the impropriator a party, even at the bearing; and I 
f.oMSDALB. fggi the weight of his authority very much ; but my 
own opinion is, that the impropriator is an unneoesaary 
party ; I shall, however, under the circumstances of tbis^ 
case, dismiss the bill against the impropriators without^ ,^^1 
costs. 



AW«3,^*. Ex parte RICHARD MATTHEW and Others^ 
^ J 13,^819. IN THE MATTER OF CHERTSEY MARK 

The Court fXlHIS was a petition presented under the staimStGi 

tloVoverall ^''' ^' ^^^* by certain persons describing tbemselv 

charities un- as inhabitants and housekeepers of and in the town 
in. c. 101. for viUage ofChertset/f in the county of Swrrfy, stating, 

the purpose 
of adrainis- 

tcring the That Queen Elizabeihy by her letters patent bean 

thofi^hYr^ date the 8th day of February in the 46th year of 1^ 
ated by royal reign, granted and gave power to certain persons tber9^ 
vbere'^Uie^^ naped, their heirs and assigns, for the relief of the 
purpose is to that did or should thereafter inhabit within her said 

regulate the 
charity only, 
in which case the crown onl^ can interfere by virtue of its visitatorial power. 

A petition for the restoration of a market-house, &c. which had been erected OQ 
land granted by royal charter, for the purpose of holding markets and fairs thereoQ* 
the tolls of which were to be applied to charitable purposes, (kut which had boea 
pulled down, and rebuilt on another piece of lan^*) on the ground that the remonl 
nad been prejudicial to the market tolls, &c. dismissed with costs ; it appeiring 
tliat the market-house had been pulled dpwn and rebuilt with the cpoient of the 
lessee of the manor, under the crown, and of the inhabitants of the towa, who 
had defrayed the cxpenccs bv voluntary subscription ^ an4 that the tolls of the 
inarket had not been injured, occ^ 

The petitiou was presented a^inst the representatives of one of several tmitees^ 
allepn^, that he was the sole acting trustee ; held that the other tnittees, or tiboir 
fcpresentatiTes, ought to have been before the Court, they leaving aMcnted tq tl|Q 
acts complained <^» 3 
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lage of CherUey^ te hold and keep within her said viU 1818. 
lace of Chertfey a market on Wednesday in every week ^^^^"^^ 
in the year, and one fair or mart over and besides the ^ Cashtsey 
Airs and marts before that time held and kept within the BUaKsr* 
said village ; which fair or mart should begin on Monday 
in the first week of clear Lent^ and should continue for all 
that Monday and Tuesday then next following, together 
with a court of jie poudre there in time of the said mar- 
kets, fairs, or marts, and every of them, to be held, and 
together with poles, piccage, stallage, and all customs, 
profits, commodities, and emoluments whatsoever, to 
such markets, fairs, or marts, and courts of pie poudre^ 
and every of them^ belonging or appertaining, or firom 
aach markets, feirs, or marts, and court of pie poudre^ 
eonaing, happening, arising or growing. Yet so that the 
aforesaid markets, fairs, or marts, should not be to the hurt 
of other neighbouring markets, fairs, or marts, lying near. 
And that in the time of the markets, fairs or marts afore- 
said, or any of them, the aforesaid persons, their heirs 
and assigns, might by themselves, or their sufficient de- 
puty or deputies, have, receive, and collect for the relief ' 
of the poor, that should inhabit within the aforesaid vil- 
lage of Chertsey cuBioms and tolls of all and all manner of 
merchandize, wares, chattels, and things, thereafter sold 
€Nr bought within the aforesaid markets, fairs, or marts, 
or any of them, without interruption or hindrance of her 
"Majesty, her heirs and successors, or any of her or their 
officers or ministers ; and her Majesty did thereby for her- 
self, her heirs and successors, firmly charge, ordain, and 
command, that the aforesaid persons, their heirs and as- 
signs, should thereafter and Ibr ever hold and enjoy 
within the said village of Chertsey^ for the relief of the 
poor that were, or should be, the inhabitants of the said 
village, a market on every Wednesday y in every week, 
and the aforesaid fair or mart yearl)' and every year be- 
ginning on the first Monday in the first week in clear 
X^/?/, and to last all that Monday and Tuesday then 
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16(8. next following, together with the aforesaid court of jmV 
^^^^^^ poudrey and all and singular the tolls, customs, rents, * 

In the mailer . . ,. ^. n. j i x u a 

tf/T Chbrtiey jurisdictions, usages, profits, and emoluments, whatio-r 
H^ftKET. ever, to such markets, fairs, or marts, which should 
thereafter come and arise* And for the better keeping, 
celebrating, and enjoying the markets, fairs, or marts, aa 
therein mentioned. Her Majesty thereby gave and granted 
to the aforesaid persons, their heirs and assigns, for ever, 
a certain piece and parcel of yacant plot and waste 
ground therein described. To the intent that the said 
grantees, their heirs and assigns, might have power to 
found, erect, build, and make, thereupon a marketrhoaae, 
giving and granting to the aforesaid persons, their heirs 
and assigns, licence to founds erect, and build, as well 
the aforesaid housfe, upon the aforesaid piece qf ground, 
9S also so many and so big stalls and standings from 
time to time, in and qpon the aforesaid piece, or in and 
upon any other places within the manor of Cherisejfy and 
as big as should seem necessary and convenient to them^ 
their heirs and assigns, for the better commodity and 
profit of the inhabitants of her said village of ChcrUey^ 
and of all that should buy and sell within the markets, 
fiiirs, or marts aforesaid, for the buying, selling, and ex* 
posing to sale such wares, victuals, merchandizes, and 
other things which should be saleable from time to time 
in the markets, fairs, or marts, to hold and enjoy the 
aforesaid markets, fiiirs, or marts, together with the court 
of pie poudrCf and the aforesaid piece of ground, and 
tb^ aforesaid market*house, and all houses, buildings, 
and stalls of standings, thereupon to be built and erected,^ 
aqd all the proQts frpm thence thereafter to come find 
arise to the aforesaid persons^ their heirs nnd a^gns, 
to the use and relief of the poor that were or should be 
inhabitants of the said village upon certain services there^ 
in mentioned. 

That, shortly after the graqt of such charter, a lubv 
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stuitial, convenient, and extensive market-house, with a 1818. 

€Ourt«hou8e, and larg« lofts or granary oyer the same^ ^^^^^^^^^^ 

containing two stories highi were built on the piece ^ Chertsey 

er plot of ground, thereby granted. And numerous Market. 

persons from the surrounding country, from that time 

until the same was pulled down, as therein-after-men- 

tionedy were accustomed to bring the produce of their 

lands and commodities unto such market-house for 

sale ; and that a large and greatly increasing trade or 

business was formerly, and till within the last twenty 

years, carried on there on the usual maricet days and 

fiiirs throughout the year ; and that large tolls were, on 

such days, received by the trustees for the time being, 

for the benefit of the poor of the town or village of 

Chertsey. 

That a person of the name of Brown^ who was (br- 
merly one of the feoffees or trustees, was, from the time 
«if his being appointed such trustee, the acting trustee or 
sianager of the trust estate. 

That in or about the autumn of the year, 1809, Browrij 

'ivithout the concurrence of any of his then co-trustees, 

sud against the express objection of some of them, and 

under the indemnity of some persons who were not feoffees, 

«nd who were interested in having the markets, fairs, 

und market-house and court-house destroyed, caused the 

market-house and court-house to be pulled down and 

destroyed, and sold part of the materials of the buildings, 

and applied the proceeds arising from the sale, together 

with the remainder of the materials of the buildings, to 

l^is own use and benefit, without accounting for the same, 

or ^ny part thereof, to his co-truslees, or to any other 

person jpr persons interested therein, and without in any 

way applying the same or any part thereof in improving 

the estate of the said charity, or in benefitting the pooi? 

of th^ tovvn or village of Chcrisej/, 



*; 
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IS 18. That the market-house was, at the time Brown eavsed 

^'^^'^^^^^ it to be pulled down, in some small degrree out of repair 

Ju th€ metier . 

^ CuKRT^cY in consequence of JBroa^n^s having let it to a felmonger, 
Maakct. gild having neglected to keep it in a due state of repair 
in order that he might have some pretence for pulling it 
down ; but that at the time it was pulled down it waa a 
very strong, sound, and substantial building, and might 
have been thoroughly repaired at a very moderate 
cxpence. 

That in or about the year 1809, many of the in- 
habitants of the town or village of Cherisej/^ and 8<Nne 
of the trustees complained to Brown of the destruc* 
lion of so fine a building, and of the great injury 
he had done to the town and village of Cherlsey ; 
and also to tlie charity estate, by pulling down the 
market and court-house in direct opposition to the cbar«> 
ter ; and that Bfowny being alarmed at the threats and 
remonstrances of such inhabitants, proposed to build a 
new market-house, and set on foot a subscription in tha 
town or village of Chertset/ for building the same, and 
collected a very considerable sum of money for that pur^ 
pose ; and did, in or about the year 1809, build, with 
part of the money so subscribed, a small open building, 
which he called a market-house; but that such new 
building was, in every respect, very inferior to the builds 
ing which he, Broxsn^ had pulled down ; and that there 
was no lofl or granary oyer it, as there was over the old 
market-house, in consequence whereof a much lew 
quantity of graiq and otber commodities was brought to 
market ; and that the new building was much smaller 
tbai^ the old market-house in every respect, and built 
in an inferior manner, and of worse materials^ by rea« 
sons of which divers dealers were under the necessity 
of exposing their goods and merchandizes in the open 
street, whereby many persons declined attending the 
ancient market of Chtrisey ^ and that there W9|8 qq 
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court-house to the new building; by reason whereof the . 1818, 
ancient. court o( pie poudre could not be held in the ^*^^^^^ 
town on the market days and fair dayB, as formerly, to ^ Chbrtsbt 
the great injury of the inhabitants, and to all those who Markbt^ 
attended the markets and fairs, who were formerly ac- 
cnatomed to hare justice administered to them by the 
steward, for the time being, of the court, in the least 
expensive and quickest manner; and that formerly a 
bench of justices was held, once a fortnight, in the old 
court-house, which formed part of the market-house 
which had been pulled down, at which time all the inha^ 
bitants bad free access to such justices; but that now 
Buch justices sat in a private room of the Swan inn, 
with closed doors, to the great prejudice of the inhabit^ 
mntM of the town or village of Chertsei/. 

That Brown had caused the new building, such as it 
was, to be wholly built on ground belonging to Messrs. 
J^oriersj brewers, in the town or village of Cherlsejfy in- 
stead of building the same on the site of the old market** 
liouse, or on the ground granted by Queen Elizabeth for 
that express purpose. And that it was believed he was 
induced to commit such breach of trust in expectation of 
some business, fee, or reward, to be given to him by 
JMEessrs. Porters in order to increase the trade of an inn 
4rc public-house, called the Crown inn, belonging to 
them, which adjoined such new building, and from which 
Brown or Messrs. Porters had opened a door or commu? 
pieation into the new building or market«house. 

The petition then charged that Brown, during the pe« 
rtod he was trustee, received divers large sums of money 
from the tolls and dues paid by the persons who at« 
tended the markets and fairs in the town or villaa:e of 
Ckertsej/ ; and had applied but a very small portion, if 
any, of the monies which he so received, towards niaiur 
taining or relieving the poor of the town or village 
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1818. of Cherlsei/ ; but had disposed of the remainder of such 
monies to his own use and benefit, without in any way 

In the nuttier , 

0/ CiiBRTSEY accounting for the same, or any part thereof. 
Markst. 

That Brown departed this life on or about the Slst of 
September^ ISlt, having first duly made and published his 
last will and testament, and thereby appointed certain 
persons therein named the executors thereof, who, after 
the death of Brozerty renounced the probate of his said 
will ; whereupon letters of administration of the per- 
sonal estate and efi*ect8 of Broxtrtj with his will annexed^ 
were granted by the proper ecclesiastical court to Ann 
Walker and Sarah Brovon^ two of his next of kin. 

The petition then stated various feoffments, and other 
conveyances and assurances, whereby the trust property 
had become vested in the present feoffees or tmst^ep^ 
whom it charged with having, from time to time^ re*' 
ceived divers sums of money on account of the toUs^ 
dues, and profits, arising from the trust estate and pre* 
mises, without applying the same for the benefit of the 
poor of the town. 

It then alleged that, although the population and trade 
of the town or village and neighbourhood of CkerUey 
had increased fourfold since the reign of Queen Elisor 
beth / yet, through the neglect and misconduct of Brown^ 
the markets and fairs of the said town or village had al<* 
most entirely dwindled away, and were very inferior to 
the markets and fairs of adjoining towns. 

That the market of Chertseyj instead of being a 
pitched morning market, as theretofore, where abund- 
ance of grain, provision and commodities of various sorts 
were sold, was, in consequence of such misconduct of 
Brown, now dwindled into an afternoon sample market, 
at which a great part of the grain and pulse consumed 
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by the' iuhabitants of the town or village of Cherisey^ 1818. 

and its vicinity, was bought and sold by a few millers 

ind monopoliters, whilst drinking in a close room of the ^f chertsbv 

inn, to the great injury and prejudice of the inhabit- ^Uakst. 

&nt8, for whose benefit, advantage, and convenience, the 

charter had been granted, and to the great loss of the 

charity funds. 

That many ancietit inhabitants of the towif of tril'- 
lage of Cherlsey could well remember, as the facts 
were, that there were, about eighteen years ago^ four« 
teen or fifteen butchers* shambles in the market, where 
butchers brought their meat from all the surrounding 
country ; and that many persons of many other trades 
were wont to attend the market, whereas, at that time, 
Bot a single country butcher attended the market, for 
want of the necessary accommodation of a sufficiently 
large market-house or shambles ; and that from the want 
«f such convenience, and also from the want of a court 
of pie poudre, where redress was formerly had for petty 
frauds and impositions, the neighbouring farmers, deal- 
ers, and trades-people, were deterred from attending the 
market ; and that although the present trustees insisted 
upon receiving toll of poulterers who attended the market, 
^et they were obliged to sell their commodities and to 
transact their business in the open street. 

The prayer of the petition was, that it might be re- 
ferred to the deputy-remembrancer to enquire and state 
what was the value of the materials of the old market- 
house and court-house pulled down by Brown; and what 
he did with the same, and how much money he received 
from the sale of such parts of it as he had sold ; and, 
if be converted any part to his own use, what was 
the value thereof. And that he might also enquire and 
state what were the dimensions, state, and condition, of 
the old market-bouse and court-house at the time the 
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1818. That Brown was not the acting; manager of the said 

^^^^*^^ trust-estate, till a short time previous to the yctor 1809 ; 

ef Chertsby ^hen, in consequence of the death of seTeral of the 

Market, other trustees, he became the acting manager thereof^! 

That a few years prerious to the year 1809, the parish 
church of Chertse^ having become ruinous, and fallen 
into decay, an act of parliament was obtained for taking 
down the body and rebuilding it, which was accordingly 
done at an expence of above 12,000/. and completed in 
the year 1809. That at that time the market-place and 
room over it which adjoined the church yard, being very- 
close to the body of the church, obstructed the view and 
darkened some of the windows of it, and also projected 
to a considerable distance into the public street and high- 
way, and was greatly out of repair ; and that the cage or 
prison adjoining had become ruinous and insecure; in 
consequence of which, and of the market-place (which 
was very seldom used for the vending of commodities) 
having also become the evening rendezvous of a num- 
ber of idle and dissc^ute men and boys, and women of 
loose character who were used to issue therefrom, and 
insult the passers by, and being otherwise the scene of 
brawls and riots on a Sunday to the disturbance of the 
persons assembled in church for the purpose of Divine 
worship ; it was proposed by the principal inhabitants 
of the parish and town of Cherhey to Brown and the 
other trustees, that the market-house and cage or pri- 
^ son should be taken down and removed from its then 
site ; and that another market-house, of nearly similar 
dimensions, but without a room over it^ should be built 
in a more convenient situation in the town, and in a line 
with the other houses in the street; and that such market* 
house should be inclosed with an iron railing to prevent 
disorderly persons from assembling therein; and that for 
that purpose, and in order that the trustees and feoffees 
of the fair and markets might not sustain any injury in 
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their trust-estate by agreeing to such proposition, it Was 1818. 
Aii'ther proposied that the materials of the market-house ^^^^V*^-^ 
should be sold, arid that after such sale should be ^ CiiEaTSRY 
made what further sum should be required fot the Market. 
erection of the netv market-house should be defrayed 
by the voluntary subscription of the inhabitants \ and, as 
it appeared that the trustees would sustain an annual 
loss of 71. 12s. by the taking down the room or building 
over the old roarket>-house, it was also proposed that the 
sum of 15S/. should be raised by a further voluntary 
subscription, which being placed out at legal interest 
would raise the aforesaid annual rent or sum of 71. 12s. 

That Brown^ and all the other trustees in 1809, except 
one of the name of Goring (who made no objection) by 
writing under their hands^ consented to such arrangement 
ind proposal ; and that, in consequence of such consent, 
lie old market-place and building over it, and the cage or 
irison were taken down by the said inhabitants, and a new 
aarket-house and cage or prison were built on a vacant 
p«tof ground adjoining the Crown Inn, and facing the 
mam street or highway, being at the distance of about 
n^y yards from the scite of the old market*house, and in 
centrical situation, and more convenient in every rc- 
P«ct than was the situation of the old market-house. 

That the materials of the old market-house, cage, or 
'^^n, were sold for the sum of 135/. and that the erection 
'^ the new market'-house, cage^ or prison, cost the sum of 
09/. 75. 6rf. ; and that the sum of 284/. 7^. 6rf., the dif- 
^v^nce between the value of the materials of the old 
Market-house, and the costs of the new market-house, 
^^•j together with the sum of 1521. (the interest of which 
'^as to raise the annual rent or sum of 71. 12s.) raised by 
Voluntary subscription in the parish, to which the Duke 

^i York, as lessee of the Crown, the members for the 

county, and many other persons, contributed. 

O 



186 CASES IN TH1$ EXCHEQUER. 

1818. That the parish otChertseyj in public vestry aasemldeJ, 

^"^^^'^^ contributed, out of the poor rates of the si^id parish, the 
0f Chirtiit sum of 75/. towards the erection of such nwrkel-hottsey 
MABftn. cage, or prison ; and no person appealed against the al- 
lowance of the oTerseers' accounts, on account of their 
having contributed and paid out of the poor rates such^ 
sum of 75/., or made any objection thereto. 

Theaffidavitsgenerally denied ihatBrozDn pulleddown^ 
destroyed, or sold, any part of the materials of the build** 
ings of the market-house ; or that he applied the pro- 
ceeds arising from the sale thereof, or any of the ma- 
terials of such buildings^ to bis own use, as alleged in 
the petition ; or that he was actuated by any corrupt or 
interested motives in taking down 'the old market-house^ 
or that he caused the new market-house to be erected 
adjoining to the Crown Intiy because such inn belonged 
to Messrs. Porter^ brewers, in Chertseyj or in order to 
increase the trade of the inn, or in expectation of any 
fee, or reward ; and it was sworn that the scite of the pre- 
sent market-house was selected by all the principal inha- 
bitants of the said parish, who subscribed to the erection 
thereof because it was the most commodious situation ia 
the town for its erection. 

» 
On the hearing of this petition, the ibllowing points 

were discussed : Ist, Whether the Court had jurisdictiosi 

this being a case of a charity founded by royal charter ; 

8nd,Whether upon the facts of the case a sufficient ground 

appeared to warrant the interference of the Court ; and, 

3rd, Whether the representatives of Broum^s co^trustees 

ought not to have been made parties. 

Mr. Dauneei/y Mr. Jgar^ and Mr. Duckworth^ for the 
petitioners. 

1. This is an application under the statute 52 Geo. IIL 
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r. 101. : but whatever may be tbe effect of that act, it does 1818. 

nbt alter the jurisdiction which the Court had previobsly ^'^'^^^^'^^ 

16 its passing. There is no doubt that the Court always of Chertscy 

had jurisdiction in cases where the revenues were in the Market. 
hands of trustees, which is the present case. 

8. In lEx parte Greenhouse^ (a) the pulling down a cha« 
pel, and converting a burying ground to other uses, Was, 
ooder circumstances very much resembling those in the 
present case, considered as a gross breach of trust. But, 
whatever power they had as to pulling down the market- 
house, it is quite clear that by the words of the charter the 
trustees had no power to re-build it on any other ground 
than that granted by the charter. Here it is sworn in 
no less than six affidavits that the market-house is built 
on lands belonging to persons of the name of Porter^ 
who may, at any time, by bringing an ejectment, recover 
\he possession of the land, and destroy the building. It 
8 also clear from the affidavits that the place where the 
narket-house was originally situated was the roost con- 
silient spot for the purpose in the town ; but that it has 
*een removed to a very inconvenient spot, and built on a 
inch smaller scale. In addition to this, the court of 
i^poudre has been completely lost by the removal. No 
Ban can doubt the advantage of such a court. But it 
s alleged that a new church was built near the spot, and 
bat the cage attached to the old market-house was un- 
ighlly to the new church. This, however, ought to have 
^Qen taken into consideration by those who built the 
-Imrch. As tathe old market-house having been a place 
^f resort for improper persons, that objection might ap- 
>Iy to any other building ; even a church porch might be 
^^oved for the same reason. 

3. With respect to the objection that the representa- 

(ft) 1 Mad. 92. 
O 2 
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1818. lives of Brown's co-trastees are not before the Conrt. 
^^"^^^^ If there be any weight in it, the Court will give m per- 

In ike mMtUfr jo* o «^ 

0/ Cbertiby inifitsion to add them. This is not, however, a ca$e aris- 
Marut* ingfiroma breach of contract, but from a tort Where 
there is a contract, you must bring all the necessary par* 
ties before the Court ; but where there is a tort, it is suf- 
ficient to bring those only by whom it was actuaUy eoa- 
mitted. 

Mr. Jerois and Mr. Beamesy for the representatives of 
Brown. 

1. Though the words of the statute do not narrow the 
jurisdiction of the Court had before it, it is quite dear 
that they do not enlarge it. It is laid down in a series of 
authorities that, in cases of charities founded by royal 
charter, courts of equity do not interfere except wh^re 
the revenues are in the hands of trustees, Eden r, Fotm* 
ierj (a) Ailome^'General v. Foundling Sotpiiat^ (b) 
Aiiomejf'General v. Smarty (c) Attomej^Getieral t. 
Jdiddkion. (d) The reason is, because in all cases where 
the King is the founder, he is the visitor, as h^ is wheoe 
he and an ordinary person join in a foundation, (e) This 
is not an application to regulate the funds of this diarity, 
but merely to restore a building ; and, even if it were, 
there are no funds in the hands of Brown's representatives 
for which they can be accountable. All his accounts have 
been long since settled, and the balance paid. At all 
events the operation of this statute is not retrospective. 
It did not pass till the year 1812^ and the acts complained 
of arose in 1809. « 

2. This is an application to restore a nuisance wbicl^^ 

(o) t P. Wms. 325. (d) 2 Vex. 327. 

(ft) 2 Vez. Jun. 42. (e) 2 Inst. 68. 

(c) 1 Vex. 72, 
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was removed nine years ago with the assent of the Duke 1818. 
of York as lessee of the Crown. Indeed, if any breach ^^"^^^^^^^ 
of trust has been committed, all the persons of conse- ^f Chb^tsey 
quence, either in the town or county, were parties to it ; Market. 
since they not only acquiesced in it, but contributed 
towards the expence of it. That part of the prayer 
ivbich seeks a restoration of the court of pie poudre is ri- 
diculous. Ex parte Greenhouse (f) is quite a different case 
from this : that was an application to restore a chapel, 
cind not a charity instituted by royal charter. In that 
case there had been no new chapel built : but here a new 
market-house has been erected ; and, as we contend, in a 
much more convenient spot than the old one. Much 
stress has been laid upon the distance to which the mar- 
liet-house has been removed from the spot where it for- 
merly stood ; but this distance is not above forty or fifty 
^'ards. Most of the old market-houses in the kingdom 
liave been pulled down, and many of them rebuilt on dif- 
ferent scites ; and if this application succeeds, they must 
sill be pulled down again, and restored to their original 
places. It is impossible the market can have been in- 
jured by a removal of about forty or fifty yards only. It 
Jias been said that, in building the new church, allowance 
ought to have been made for the propinquity of the 
market-house ; but a new church must necessarily be 
built upon the scite of the old one which has been conse- 
crated. It was, therefore, easier to remove the market 
than the church ; and this the trustees had a right to 
do, according to the decisions in Curwen v. Salkeldy (g) 
and The King v. CoUerell. (A) The circumstance of 
the market-house having been rebuilt upon land not 
comprised in the charter is of no consequence. Sup- 
posing the ground upon which it stands to be private 
property, no ejectment can be brought to recover it again 

(/) Ante. (/i) 1 Baru. and Alderson 67. 

ig) 3 East. 538. 
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J8I8. from the^ trustees. If private property be once dedU 

^^^^'^"^^"^^ cated to the public^ it cao never be resumed. The case 

^ CivcKrStY frequently occurs in the instance of roads, and the doc* 

MiHKBT. trine has been recognized in a variety of decisions, 

Hugbj/ Chariiy v. Merryweaihery (i) King v. Lloyd^ (i) 

Woodyear v. Haddon* (I) 

3. Supposing a breach of trust to have been committedi 
the co^-trustees pf Brown yrere parties to it ; and their 
representatives are, consequently, necessary parties to 
this proceeding ; as, if it succeeds, they are still liable ta 
a contribution. 

Mr. Martin and Mr. ffulchinson for the existiog^ 
trustees* 

Mr. Dauncey in reply. 

1. All the cases respecting charities granted by royal 
charter go the length of admitting that where there is a 
misapplication of the revenues, courts of equity will in* 
terfere : if so, they surely will interfere where the subject 
from which the revenues arito is removed or injured. 
2. The facts, as they appear by the affidavits, are these :— * 
the market has been removed to a less convenient spot. 
The market-house is less commodious. There is no room 
over it. It is not big enough to afibrd the necessary 
matter, and the persons resorting to the market ar? 
obliged to get shelter at an inn. These grounds alon^ = 
would be suflkient to authorize the interference of the « 
Court ; but, independentlv of this, the market has been^ 
removed to land belongiqg to Messrs. Porl^j who may^ 
have a right to recover it. The cases which have beeoHc 
cited as to this part of the ci^ie all epd in 9 case whic(ca 

(0 Mentioned in ^, note to (k) 1 Campb. N. P, 
Oaniei v. Northj 1 1 East 375. (/) 1 Tamit, 
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dedares the law not to be what Mr. Justice Chamhre 18I9- 
supposes it to have been : but all those cases are different ^"•^v*^*/ 
from the present. There is a clear distinction between ^ Cmratiet 
giving up property to the use of the public for a road, Maakei. 
and giving it up for the purposes of a market It is al- 
ieged that Queen Elizabeth granted liberty to bold the 
market in any place in the town ; but no language can 
be clearer of such a construction than that of the charter. 
TThe land was granted to the intent that the ^^ grantees, 
tlieir heirS| and assigns, might have power to found, &c. 
thereupon a market-house ;*' and they were to have ^ li- 
cence to found, erect, and build, as well the aforesaid 
house, upon the aforesaid ground| as also so many and 
so big stalls, &c/* Can any thing be clearer or more 
explicit than such language? The market-house is to 
be erected there; and they are to have no power to 
erect it any where else. If they can remove it from 
that spot, they can remove it to any place, however 
inconvenient. 

Lord Chief Baroij. h&J!!'1^. 

This is a petition presented under the late act of 
parliament not to regulate the charity, but merely to 
administer the funds ; and the authorities, therefore, that 
were very properly pressed upon the attention of the 
Court, for the purpose of shewing that it has no juris- 
diction, do not apply. 

It is to be assumed, that there was no market-house at 
the time the charter was granted : and it does not appear 
by the application, of what funds this market-house was 
originally built. It is, indeed, a Uttle singular that, whilst 
the market-house was confined to the piece of land, the 
liberty of erecting stalls should be granted any where 
within the manor. But this serves to shew that it was 
not important in the opinion of those granting the charter, 
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1819. whore the market-house was built, although it was con* 
^^^^*^^ fined to the piece of land specified. 

In the matter ' '^ 

of Chkrtiiy 

Market, From the statements of the petition Brown could not 

have acted before the year 1789 : and in the year IBIS, 
the premises were conveyed to other trustees. The re* 
presentatives of Brown's co-trustees ought to have been 
made parties to the present petition. If I could have ad* 
ministered any relief, I should have required them all to 
be before the Court ; but, as I shall not give any relief 
on this petition, I do not think it necesssary to order 
them to be brought here. 

The respondents on the present occasion are the re- 
presentatives of Brozcn; and they state that all the 
trustees concurred in the act of pulling down the old 
market-house, with the exception of Goring^ who took no 
steps to prevent it: although he might have applied, as we 
all know, to a court of equity to restrain the act. The 
new market- house was built atthcexpenceof persons re* 
siding in the place and neighbourhood ; and the subscript 
tion shews their general concurrence. Even the parish 
itself contributed for the purpose ; and the parishioners, 
it appears, did not complain of such an application of 
their money, although evidently not warranted by law. 
It likewise appears that 400/. was laid out in the erection 
of the new building. And it is sworn, and not contra- 
dicted, that the old market-house was a great nuisance. 
It was, indeed, fit, in point of decorum, that it should 
be removed. 

If all the persons interested approved of its removal, 
I do not think its removal a breach of trust. The 
trustees might have removed it to any spot within the 
aero, if, in so doing, they acted honestly. 

It was not disapproved of by any person except Gor* 



CASES IN THE EXCHEQUER. JDS 

fffg : but he bas acquiesced io the removal. He has also 1819. 
acted under it, and does not even now complain^ he not ^*^^V^^^ 
heing one of the petitioners. ^ CauTssv 



Maakbt. 



I observe, that there is a vast deal said in the petition ; 
but very little in evidence, as to the use to which the 
old market-house was applied. But the affidavits read, 
on the part of the defendants, are a complete answer to 
the petition on that point. 

It is then said that the new market-house is not of 
Ihe same dimensions as the old market-house. But what 
is there in the letters patent as to the size of the house ? 
The trustees are the judge&T on this point; using duo 
discretion : and it is pretty obvious that they have, in 
this instance, used a due discretion, as is proved by 
the concurrence of the persons subscribing, and of the 
jmrish. 

I do not think that the evidence is sufficient to estab- 
lish'the fact that the new house is not built on the acre : 
lut, to prevent all doubt, I accept of Messrs. Porler*s 
offer to convey ; but the conveyance must be by bargain 
and sale. 

In the result the case comes to this : the old markets- 
house was a great nuisance ; and the trustees having 
the power to build another, the parishioners consenting, 
pulled it down and rebuilt it, all the parish signifying 
their concurrence by subscribing to defray the expences. 

This is a peevish petition : it does not attempt to af- 
fect the other trustees, who were joint tenants with 
Brown; and who, by concurring with Brown^ are, in 
point of law, equally liable. 

The petition is presented nine years after pulling dpwn 
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1819. tho old market-hoase, and six jears after Brawn*^ death. 

^^^^"^^ Many reasons might have been assigned by Brawn to 

0f Crbitsrt justify bis conduct, which his representatiTcs, the re* 

Mabket. spondents, are ignorant of; but which might have been 

decisive of the case. Can I, under these cirenmstttncet^ 

assist the petitioners ? 

I repeat that this is a peevish application, confined to 
the representatives of Brown only, all the other triutees 
being equally liable with him, but not brought here. I 
shall, therefore, dismiss this petition, and that with ooets. 

• 
Petition refused with costs. 



GrgjTM ifm DORM AN and Others r. CURREY and Othen. 

iimU, Jan. 10» 
11, 29. 

Clover, tares, fXlHIS was a bill for tithes by the lessees under the 
*li!!^" m * JL bishop of Rochester, of the rectory of Darifordy in 
green, and the county of Kent, against certain occupiers of lands 
fKKed ''itWn that parish. 

m liusbanclry, 

tiibcifthe ^^^ principal question in the cause was, whether 

iMrcupicr have clovcTj tares, lucerne, and other articles of that descrip- 

i€mmm€€ of Any tion cut for green meat and given to horses used in has* 

fiiSfiuiX- """dry, were titheable. 

■lainiciuince. 

The charge in the bill was, ^ that such part of 
clacerj tares, lucerne, and other articles cut for greei^ 
meat by the defendants, as had been consumed by thei^" 
*-'«rscs employed in husbandry, were unnecessarily con^ 

i.orses, and were given by the defendant* 
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to such horses with the intent to defraud the plaintiflb 1819. 
of the tithes thereof; inaBoiiich as the defendants had 
on their lands, in each of the years when they gave such 
articles to their horsesi a sufficient quantity of fodder for 
such horsesi eixlusive of the articles so cut for green 
meat, and had sold and disposed of or applied for other 
purposes than for the food and support of their husbandry 
horses quantities of hay and fodder, the produce of their 
respective farms, which might have been consumed for 
food by such horses. It also charged that defendants 
had, in such years, sufficient pasturage on their respective 
lands, within the parish, for their husbandry horses; and 
that such horses might have been depastured thereon, but 
that the defendants, with the intent of defrauding, &c. 
used such pasturage, and permitted the same to be used 
for other purposes than the depasturing of their bus* 
bandry horses* 

The defendants by their answers admitted, that aU 
though they had not sufficient pasturage of a proper 
quality upon their farms and lands, within the parish, 
for the support of the horses kept by them for husbandry 
purposes ; yet that they had, and grew on their respective 
farms and lands, in each of the years when they gave the 
articles, cut for green meat, to their horses, employed 
in husbandry, a sufficient quantity of hay or other dry 
food (if such dry food was meant by the word fodder 
in the bill) exclusive of the articles cut for green meat, 
and had sold and applied divers quantities thereof for 
the support or food of their sheep, cows, and other stock, 
and for other purposes* 

Mr. Martin and Mr. Roupellj for the plaintiffii. 

There is no doubt that these articles, when severed, are 
primd facie liable to tithe. The only question is, whe- 
ther the ground of exemption set up by the defeudanls 
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J8I9. k good. They say they are protected from tbe payment 
of tiie tithe of these articles^ because tbey were gtveo 
to -cattle employed upon their farms for the purposes of 
agriculture. But, according to Maniell v. PainCy (n) these 
articles are not exempt, unless there be a deficiency of Ibd- 
der. In that case the Court directed an enquiry, whether 
the defendant had sufficient fodder to support his cattle 
used in husbandr)*, without the green fodder mentioned is 
Ihe pleadings* Here the defendants admit that they had 
sufficiency of hay and fodder, if such dry food was tneaat 
by the word fodder ;•" but tbey say they had notsuffideot 
pasturage. This brings the question to, whether fodder^ 
which is the term used in Mantell v. PainCy (b) means 
dry fodder or pasturage. Upon referring to Doctor 
JohnsorCs dictionai7, it will be found that the word fod- 
der is derived from the Saxon word poVeji and the d^ 
finition there given of it, is ^^ dry food stored up for 
cattle against winter." The German dictionaries also 
|{ive it the same meaning. In CoweWs interpreter (c) it 
is also stated to be derived from the same Saxon word ; 
and the meaning there ascribed to it is, ^' AUmentum^ 
imy kind of meat for caitlcy horses^ ^t." Alimentuni 
means nourishment or sustenance. But this is not the only 
meaning there given to the word : in other places, he 
says, it means bay and straw mingled together are ac- 
counted fodder ; and, immediately after, he refers to the 
word forage. This shews that it must include hay ; and . 
cannot be confined to green meat, as appears to be con- ^ 
tended on the other side. Tbe only authority in favour *^ 
of the construction of the defendants is in TFaisQM*s^ 
Clergyman's Law, (d) where it is said, if the farmer havcsa 
sufficient grass to maintain his cattle, tithe shall be paid^ 
But that book is merely a compilation ; the safest way^ ^ 
therefore, is to examine the original authorities thci 

(a) 4 Gwill. 1501. (c) P. 30. 

(6) AfiiCj (d) P. 662. 



Cc 
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cited. The case cited on this occasion is Crawley v. i°i". 
fFeUsj which is to be found in 1 Roll. Abr. (e) ; and, Dojiwaw . 
upon reference to that case, it will be found the word ^ v, 
there used 18 ^^snsienance^^^ and not grass. The case of 
J^rty ▼• Soam fornishes a direct authority for the plain* 
tiflb in this case. Sir Edxmrd Cokeys argument in that 
case waS) Why are articles cut for green meat to be dis« 
tioguished from bay ? The moment hay is cut, it becomes ' 
titheabla; and the farmer is not protected from the ren- 
dering thp tithe of it because it is given to his cattle. But ' 
it is said the law has made a distinction ; and that where 
there is not a sufficiency of fodder, the article cut green is 
protected* This is admitted t but what we contend is, that 
fodder does not mean pasturage, or green meat ; but is 
contradistinguished from it. The only authority against 
this is in Waison ; and the case referred to by him does 
net bear him out* The word there is sutlenanccj and in 
Bowles v« Bowles, (g) This Oourt have made use of 
the same word by referring to the deputy-remembrancer 
to enquire whether there was any sustenance for the cat- 
tle. In this case the defendants have admitted that they 
had other sustenance for their cattle : they say that they 
had sufficient hay and other dry food, which is sufficient 
to entitle the plaintiff to an account. 

Mr. Dauncej/j Mr. Shadwellp and Mr. Pemberlon^ for 
the defendants. 

The question in this case is not whether any particular 
article is permitted to be eaten f but under what circum- 
stances a man may cut and give his green meat to his cattle. 
It 18 not denied that the defendants might, if they pleased, 
have turned their cattle into the fields, where these ar^ 
tides were growing, and havo let them eat every leaf of 

(<?) P. 645. PI. 7. (ff) Sacc. 1811. 

(/) Cro. Eliz. 139. 
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to tithe) but must render the tithe of them to the parsMi^ 
if he carry them to the cattle ; and this they hatre failed^ 
in doing* 

* 

Mr. Martirty in reply. 

Every decision of tithe law must .have its foundation 119 
thiS) that the clergyman is primd facie entitled to one« 
tenth of the produce of the soil, whatever that may be; 
and that it rests upon the occupier *to make out his own 
exemption. As soon as the articles in question here were 
severed, they became liable to tithe ; and it was for the 
defendants to have made out in what manner they are ex- 
empted. All the cases that have been cited on their be* 
half refer to particular customs, and not to the general 
law of the land. 

In Perry v. Soan^ (q) the Court came to no decision 
upon this particular point : but, in the statement of that 
case, we have the opinion of Sir Edward Coke confirm* 
ing the doctrine contended for by the defendants* It has 
been urged that the word sustenance in Crawley y« 
Tfells (r), must mean sustenance of the species before 
referred to, t. e. grass x but the word ^^ sustenances^ in 
the original report, is followed by the word auiremeni^ 
which shews the meaning to be other sustenance. Tlie 
passage which has been read from Comyn is a note, and 
not a report : he merely states, on the authority of Perry 
V. Soam^ that tithes shall not be paid for grass cut and 
not made into hay; but he does not state that to be his 
own opinion, or approve of the case. If what is con* 
tended for on the other side be law, the enquiry in Man* 
ion v. Payne ought not to have been, whether they had 
sufficient fodder^ but whether they had sufficient daily- 
food. It has been contended, that there is no distinction 

(9) Ante (r) Ante 
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Evith regard to green meat, whether the grass is cut or 18 19* 
lot; and, to support this, a case has been cited from 
Vunburjfj Ilaj/es v. Dowse (5). Now, without saying 
tny thing as to the accuracy of the report, let us take 
:hc case to be as stated ; and to what does it amount ? It 
merely says, ^^ The Court seems to think, &c." which 
shows that the Court did not decide it; but that some of 
the Court threw out an opinion that this might, by pos- 
Hbility, furnish a good defence : but from the time when 
that case bears date, which is in the reign o[ George II. 
the opinion there thrown out has never been acted upon. 

Upon the whole, therefore, it is clear that the plaintiiT « 

is entitled primd facie to tho tithe of these articles, on 
their being severed from the ground, which throws it 
upon the occupier to show, citlier from decided cases, or 
Trom general and acknowledged principles, that they are 
exempted ; and, in doing this, the defendants, in the pre** 
sent case, have failed. 

' ftp 

Lord Chief BaROX. fFestminater 

IJall, Jan. «9. 

This is a suit instituted against the defendant for tithes ; 
nnd the single question now remaining to be decideJ, is, 
ivlietlier the plaintiff is entitled to the tithe of green 
Q^rass, vetches, and tares, which have been cut and given 
to agricultural cattle, that is, cattle who are employed in < 
husbandry. That tithes arc due primd facicy for all 
grass that is severed from the ground, may be considered 
as a truism ; and it has not been disputed : but whether 
it is tithcablc in the present case is a question which 
has not, as far as I can find, been expressly decided ; 
md we must, therefore, look with attention to the 
:a8e8. which belong to this part of the tithe law, and 
Jraw from them such conclusions as seem to be the most 
consistent. 

(v) Atttf. 
V 
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1819. The fact of this caf^e, as admitted between the parties, 

appears to be, that the ^reen food^ if I may so call if 
was not more than suflicient to feed these cattle; 
that there was dry food, such as bay, for instance, in t^ 
possession of the occupier, amply sufficient. As T s^S ^ 
before, the liability of the article to render tithe is cl^^^r 
primd facie; and it lies upon the occupier to prove ^^n 
exemption, or something in the nature of an exemptioxj, 
to protect him from it. He states here that, ^^ inasmti^k 
as the green food, thus separated or to be separated, w^as 
not more than suflicient to feed the cattle ; and as tb<»i 
cattle were employed in agricultural purposes, and^ 
that means, must necessarily contribute to increase 
other titheable matter, tithe could not be payable for i ^^ * 
and that, notwithstanding the sufficiency of other loo- ^' 
such as hay, &c.*' There is a great deal of hesitation ^^^ 
the earlier cases on the subject of agistment itself— there 
no doubt that tithe of agistment was due from all time ; bt:^^^ 
itis equally true, that the tithe of agistment was very seldoi^ 
paid in many parts of this kingdom. The demand of ii^^^ 
tithe of agistment was first made within mj own professioii^^ -^ 
memory ; and I believe I prepared the first bill whic^?^^ 
was filed for the purpose of compelling the payment ^ ^^ 
it. It is stated in Croke Eliz. (0 that ** Godfrey mov€^^ ^ 
that no tithes, by the law, are payable for beasts agiste^^^'^9 
but all the Court held that for beasts agisted for hire, ^ ^^ 
for dry cattle which are depastured to be sold, tithes sh^^ >" 
be paid ; but for dry cattle reared for the ploogh, or ^ 

be expended in the house, no tithes shall be paid ^^Bfer 
them." This shews that though the law was then ^ 
it is now ; y^t it was not, until lately, a question mi 
in the habit of the Courts. 

The first case that I find, which bears upon t 
present, is a case that has been cited of Perry 

(0 139. 
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Saam. (u) It is a case which has been much relied upon ; 
Jttt it is very difficult to know what is really the object of 
ty as stated in Croke Eliz. Whether the tares were cut 
ind given to the cattle in a state of severance or not 
loes not, I think, appear in a satisfactory manner. The 
:a8e is also stated, though with some variation, in S 
Leonard 27. 




Then there is a case of Webb v. Warner {x) in the Snd 
of James I. in which it is stated that ^^ the inhabitants of 
divers marshes and fenny lands, who used to gather a 
rough hay called fenny fodder, for want of sufficient grass 
to sustain their beasts in winter, alleged that they did 
this for the sustenance of their beasts, and the better in- 
crease of their husbandry ; and ought, therefore, to be 
freed from the payment of tithes : and the Court held 
that this surmise was not sufficient, for one may not pre- 
scribe innon decimandon And in that it is alleged that they 
bestow it upon their cattle there, that is not any cause of 
discharge, for so they may prescribe for corn spent in 
their fiimily, or for corn given for provender to their 
cattle, whereby no tithes should be paid.'* 

The next case is one upon upon which a very great 
stress was very justly laid upon the part of the plaintiffs, 
Crawley v. Wells, {y) That case is found in Ist Rolle's 
Abridgment 645, placilum 7. It is also to be found copied 
in 8 Viner 586. also in 3 Danvers, but there it is copied 
from RoUe, so that these are mere transcripts of the pass- 
age in RoUe. It is also stated in Dr. BurtCs Ecclesiastical 
Law : he says ^^ it hath been resolved that if a man cut grass^ 
but before it be made into hay, but only put into swathes, 
be carrietb and giveth it to his plough cattle for their ue* 
cessary sustenance, not having sufficient for their suste- 



(u) Cro. Eliz. 139. 2 Loon. 27. 
{;c) 3 Burn. Eccl. Law, 447. 

1> 2 
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DoBVAlf 

. V. 
CURRBY. 



nance otherwise, no tithes shall be paid thcrcoF,'* and cites 
1 Rolle 645, pi. 7., 2 Bunb. 279. so that we find this 
case repeated, first of all, in Rollers Abridgment ; then 
in 2 Danvers ; then in 8 Viner ; and then in Bum's Ec- 
clesiastical Law. 



Now this case is certainly the one which first intnn 
duccd the real question, which the counsel have made in 
this cause. The passage in Vinor is n literal translation of 
it: ^Mfa man cuts grass, and l)erore it be made into hay." 
There we have a cutting ; in the other cases that point was 
certainly left equivocal. ^Mf a man cuts grass, and be- 
fore it be made into hay, but only put into swathes, he 
carrieth and giveth it to his plough cattle, for their neces- 
sary sustenance, not having suflicient for their sustenance 
otherwise, no tithes shall be paid thereof." The words in 
this case are,- not having sufficient for their sustenance ; #«»-— 
ienance^ and not fodder, is the word used in Rolle, and i 
Viner, Danvers, and Burn, who have translated it froi 
Rolle. Now that would bring the question to this point a^ 
once, What is meant by sustenance? But, there 
a passage in Walson^s Clergyman's Law which seems t 
give a meaning to the word sustenance ; and, if that be thca 
true meaning, to be sure the question is pretty well dis* 
posed of: but that book certainly is not very accurate : 
for the case it refers to in Rolle is there stated as bav- ' 
ing been decided in the second of Charles the First in- 
stead of the ninth, and in the Court of Common Pleat 
instead of the King's Bench. But it refers to the caae \m 
1 RoUe's Abridgment 645 ; so that it is the very 6am» 
case, by the same name, that is found in Rolle. No 
when the author of the Clergyman's Law states a propo^^ 
sition, which he founds entirely upon a case which h 
quotes, I must look to that case : I cannot trust his 
struction of it, nor can I trust his translation ; but I mu 
look at it myself. It is perfectly clear he meant tore 
entirely on the case in Rolle, for he does not ofier y 
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opinion df his own : he does not offer to say that any 
construction has been put on tlie word sustenance ; but, as 
if he wero translating RoUc, he says " not having grass 
Rufficient to sustain them otherwise/' But if we look at 
Rolle, we find that the words are, ^' and gives it to his 
cattle, not having suilicicnt' for their sustenance other- 
wise." Now if the author of the Clergyman's Law J)e 
correct in saying, ^^ not having grass sufficient to sustain 
them otherwise," it must be because grass is the necessary 
translation of sustenance ; otherwise, he is incorrect : but 
it is impossible to say that, when Rolle uses the word 
susienanccy he means grass, because there is not, as far as 
my judgment goes, the least reason for applying such a 
construction to the word ; therefore, I must reject wliat 
Watson says, because he only means to say what Rolle 
6ays, and Rolle says no such thing. 



1819. 



DORMAH 
V, 



' Other books, and other authorities, have been referred 
to, upon which more stress has been laid than they de- 
«erve. In Comyn's Digest, title DismeSj p. 2. it is said, 
^' tithe shall not be paid for grass cut in a meadow for 
beasts of the plough, if it be not made into hay." Now 
Comyn does not say any thing more by way of qualifica- 
tion than that ; but he refers to 1 Rolle and 2 Leonard, 
ivhich certainly do not justify that apprehension ; and 
he gives you no other authority. Rolle says, not having 
sufficient for their sustenance otherwise. Comyn's Digest 
eays, ^^ tithes shall not be paid for grass cut in a meadow 
lor beasts of the plough, if it be not made into hay ;" that 
is, if it is merely cut and left in the swathe, and not made 
into hay, no tithe shall be paid for it. He relies on Rolle 
cind 2 Leonard, in neither of which is there any thing 
«f authority for what he says. If Comyn had stated this, 
without stating any book to which he referred, I should 
liave paid great attention to it, because his authority 
is considerable : but wlicrc he says, I find it so in 
UoUe; >ve ipust look to Rolle; and if the authorily is 
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18 1 9. not there, we are obliged to reject what he says, as in 
the other case. 

Then it is said that in the case in Bunbury, of Hayes 
and DozDsey (z) ^^ the Court seemed to think that vetches 
and clover, cut green, and given to cattle used in 
husbandry, should pay no tithes." Now that is a very 
large proposition : in truth it is a case which ought not 
to have been introduced into a book of reports ; because, 
to say what the Court seemed to think is saying nothing. 
It is impossible for any body to say what a Court seemed j 

to think : and I have searched the record of that case ; and ^ 

there appears to have been nothing in issue as to the case 
before us now. But it is quite clear that the doctrine 
to which the Court seemed to incline, in Bunbury, is not .^mi 
true ; namely, ^^ that vetches and clover cut green, and M^ d 
given to cattle used in husbandry, should pay no tithes,** '*^*'«" 
because even JVatson says, it must be in the event of there s^-re 
being no other green grass. Bunbury refers to a great .^^sGgaX 
number of cases in the margin: ilead v. Thurman inMMMiu, 
Crokc Charles ; Sir William Jones, S Lieonard, Croke^» sJke 
Elizabeth 139, which I have read. He refers also toc^^ to 
1 Rollers Abridgment 645 ; and Degge S3S. 

Now Mead v. Thurman (a) proceeds upon a particnlav^js Aar 
custom : ^^ prohibition was prayed upon suggestion of thir £ jb-Ajs 
custom ; viz. that for tares cut or mown before they b»«JV be 
ripe, and given to plough cattle, tithes ought not to h^^Jf be 
paid :" but here we are considering the general law, ncc^^Mof 
a custom. 

The passage in Sir William Joncs^ to which Bunbui^Mv 
refers, also relates to a particular custom of the parish. 

In Degge SJ3., it is said, ^^ it has been resolved th 9Mt 
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tor grass cut in meadows to feed the beasts of the plough, 
and not made into bay, tithes should not be paid thereof;*' 
and Wells v. Crawley (b) is referred to. Now Wells v. 
Crawley cannot be found in any book but RoUe : there 
is no reference in Degge to RoUe's Abridgment, or any 
other book ; but he cites the case of Wells v. Crawley ^ as 
if he cited it as an ordinary case without referring to any 
other book : but if it be not in any other book, it must 
be the case in RoUe, and there the authority does not 
justify him. Then the next clause is, ^^ It hath been 
resolved, that tares, vetches, &c. cut green for the 
feeding beasts of the plough, by custom, may be freed 
from the payment of tithes, but not otlierwise." Then 
-be cites Croke Charles 393., which we have read, and Sir 
William Jones 357. 



1819. 



The next case is that of Mantell v. Payne : (c) there 
the defence was, ^^ that the defendants gave the green 
food, when cut, to their cattle, for their necessary sus- 
tenance," not entering into any statement of the fact, ex- 
cepting BO far as you may refer the word necessary to 
their not having any other fodder. The Court consider- 
ing the law as settled in the way in which it is stated 
by Rolle's Abridgment, and the other cases ; that there 
cannot be an exemption without shewing the necessity 
of the thing, in the way in which the Court thought 
the word necessary was to be applied, referred it to the 
master to enquire, whether they had any other fodder for 
the purpose. The Court, therefore, decided thus far, 
namely, that merely giving it to cattle is not sufficient, 
as an exemption. They decided also that there must 
not be any other fodder ; but what fodder is they have 
not decided : so that we have the law now as clearly 
as can be, that there must not be any other fodder, in 
order to excuse tlie occupier from paying the tithe 



(b) Ante. 



(c) Ante* 
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1819. for green graps and tares which he has given to hi^ 
cattle, admitting the principle, that this produce, as 
tt. well as any other produce of the earth, is titheable ; 

CuRREY. gQ ^jjat prima facie it is titheable at all events if you 
have other fodder. Now other fodder, it is said, on 
one side, means green food of the same kind : on the other 
side it is said any food that cattle are in the habit of re* 
cei ving. We will suppose com, which people arenot much inr 
the habit of giving to cattle, except horses, on particular 
occasions, would not be considered as fodder ; but hay, 
it is said, is fodder. Now wh^t the word fodder may 
be intended to mean in particular parts of the coun- 
try, or in particular books, it is hardly worth while to 
enquire : beyond all doubt it cannot be disputed that dry 
food is fodder. I conceive fodder means exactly what 
food means ; — and when I see in the great case, which de- 
clares the law upon the subject, that the word sustenance 
is used, I ask what sustenance is. Is not hay just as 
good food for the cattle as green grass ? I mean in point 
of sustenance per se. Then if 1 find that the circum- 
stance which would compel me to decide in favour of a 
non decimando in this case, does not exist, namely, want 
of suflicient sustenance ; am I not justified in saying 
there is no reason why these articles should be excused 
from paying tithes? 

■ 

I put out of the question the arguments which have been 
made use of as to the hardship of the case. They do not 
weigh with me : it is said it is hard a farmer should pay the 
tenth of this produce when, by suflfering the cattle to come 
on the field, he would not pay any tithe at all. But that has 
nothing to do with the present case : in truth, the occupier 
has the advantage of not having his nine parts trod over, and 
the tithe owner has not the tenth trod over. The only ques- 
tion is, Can you maintain the position that this sustenance 
is confined to green food ? and how is the Court to give 
directions on the subject ? The construction on the word 
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sustenance, in Watson, appears to me to be attended 
with infinite inconvenience ; and it would be impossible 
for the Court to givje any directions concerning it. Under 
these circumstances I am of opinion that the plaintiff, on 
the statement of the fact, in the present case is entitled 
to a decree. 

Decree for plaintiffs. 




HAYWARD V. GREENWOD and Others. Grays inn 

THE plaintiff, a purchaser in possession, prayed by injunrlioH tu 
his bill a specific performance, and an injunction to ^^'^J' ^"aliii)- 
* *^ ' '' . , on merits con- 

restrain the defendants, the vendors, from proceeding in iesscd in the 
an action of ejectment. ~i „,.„^, 

sitting .I I- 

The bill was filed on the 11th instant : the defendants notice ol' mo - 

appeared on the 12th, and put in their answer on the 26th. ^i""^ ^"'' ""Iv 
' , 11 1 I «/- 1 . served on llir 

The day the answer came in, namely, the 2oth, the day before, 

plaintiff ^ave notice that he should, on the 27th, move ^^^J^ *^^*'"p 

, , . only one dav 

for an injunction to rcstnun the defendants from proceed- of sitting;;, 
ing in the ejectment ^^ on the merits confessed by the said 
defendants by their joint answer to the plaintiff's bill, 
and which answer was only filed this day, and in the 
event of the court granting such injunction that the same 
may extend to stay the trial of the said ejectment at the 
ensuing assizes for the county of — — ". 



Mr. Beamesy in support of the motion, stated, that he 
understood it was considered by the counsel tor the de- 
fendants to be a fatal objection to the prcMMit motion, 
that the notice was but of one day : but he sulimitted, that 

Q 
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1819. it ought in this instance to be considered sufficient ^ as the 
^^'^"^^^"^^ answer came in only on the day on which the notice was 

^ Y ^ given, bat as this was the only day on which the Court sat ; 
TfRrL^wooD. and, as he moved on the merits confessed in the answer, 

the defendants could not be taken by surprise. 

The Courtj (consisting of all the barons,) having en- 
quired when the bill was filed, and when the defendants 
had appeared, said, that as the motion was made on the 
merits confessed in the answer, the defendants could not 
be taken by surprise ; and that the circumstance of the 
Court sitting after term for a single day only ought not to 
be a prejudice to the suitors, which it would if a motion 
could not| thus circumstanced, be made. 

Motion granted. 
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NOELi). LORD HENLEY. ^'nllt^'' 

NOEL V. STRONG. J^^l^ ^ - 

THOMAS VISCOUNT WENTTFORTH hj A xes^aiorde- 
bis will, dated June 8, 1805, devised all and singu-* r^J^ute i^' 
lar his real estates, situate in the several counties of trustees, upon 
Jbeicesler and JVarwtck^ and to which, under the settle- and out of the 
ment made previously to his marriage with his wife Mary ^^^^^^^ 
late Dowager Countess Ligoniery he was entitled in fee- Trhich vere 

rirticularly 
of his other 
Jusl debts and legaci» as his personal estate' should not extend to pay to A. and B. 
&€.; and afterwards gives his personal estate, after paving such oi his just debts 
and legacies as were not otherwise provided for, to his wife. " 

The wife died in the lifetime of the testator ; and it was held that one of the debts 
specified which was the testator*s own debt was payable out of the personal estate. 

Secu$ Where one of the debts was not the proper debt of the testator, but of the 
penon from whom he derived the estate in questiOD, and was secured by mortgage 
on the estate. 

Sreifi in the case of the legacy. 

R 
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1819. simple in reversion, expectant on the limitations thereiitf 
^^^^^^^ contained, to his sons successively, and their issue, iif 
V. strict settlement; subject to the terms for years, and 

w> BNLBT. ^iigrgeg thereby created, and to the mortgages and in- 
cumbrances (herein mentioned; and all other his reaf 
estates whatsoever and wheresoevef, &c., (except never-' 
theless those to which he was entitled under the marriage 
settlement or •will of his late great uncle Thomas Rownej/f 
Esquire, deceased, or as his heir at law, situate, &c. \ 
and also except certain estates then vested in him upon 
trust or by way of mortgage,) to trustees, vtx. Lord Hen* 
ley and Sir James Bland Burgess, and their heifs, upon 
the several uses and trusts in his will mentioned. He 
then gave and devised all his manors, &e. which he Was 
entitled to under the marriage-settlement or will, or as 
the heir at law of his great uncle Thomas Rowney (sub- 
ject to an annuity of 10/. charged thereon by the will of 
Thomas Rowney) and all his estate and interest therein 
to the same trustees and their heirs, upon trust that they 
or the survivor of them, &c« should sell and dispose or 
the same, and stand possessed of the monies arising from 
ffuch sale, and of the rents and profits arising from such 
estates in the mean time ; upon the trusts after mentioned 
(viz*) upon trust in the first place to pay and discharge 
the principal sum of 9000/. charged upon some pari ef 
the estates by means of a term of lOCO years created by 
the marriage-settlement of Thomas Rowney with Mary 
Trollope his late wife, and since assigned to Richard 
Haworth^ Esquire^ by way of mortgage, and all inleresi 
due in respect thereof; and in the next place to retail 
and pay all costs, &c» attending the execution of the trusts 
for saloi &c. and then to pay the principal sum of 80,000/. 
then due and owing to Mary, the widow of the late Lord 
Robert Manners, on mortgage of certain parts of the tes- 
tator'^s other estates in the counties of Leicester and War* 
wick thereinbefore devised, with all interest thereon due 
and ovDing. And upon further (/ ust to pay the sum of 
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6000/. unto his zoi/ey her executors and administrators^ 1819. 
in pari satisfaction of the sum oj 10,000/. secured to ^^^^V"^^ 
her by the settlement made previously to her marriage ^. 

mth the testator out of certain trust funds therein LoRDHawLEy. 
mentioned in case of her surviving him^ and failure 
of issue of his body by her ; and th^ sum of 3000/. 
unto Thomas Noely his executors or administrators; 
both which last-mentioned sums the testator directed 
to be paid as soon as sufficient monies should arise 
by such sale or sales as aforesaid, after the other pay- 
ments thereinbefore directed to be made thereout, and 
that the same should carry interest at the rate of 5/. per 
cent, per annum from the time of his death. The testator 
then directed his trustees, out of the money to arise from 
the sale of the before mentioned estates, to pay so much of 
his other just debts, and of the pecuniary legacies by him 
thereafter given and bequeathed as his own personal 
estate, and the personal estate of his said late uncle 
Thomas Rowneyy should not extend to pay; and after 
such payments to lay out and invest the residue of the 
said monies in real or Government securities, in their 
names, &c. ; and to stand possessed of the same, upon 
the trusts thereinafter mentioned, that is to say, as to one 
moiety, in trust to pay the interest and dividends to 
Thomas Noel for life, and after bis death to pay unto 
Catherine^ the w{fe of the said Thomas Noel an an- 
nuity of SOO/. for her life, and subject thereto to divide 
the principal money of such moiety between the children 
of the said Thomas Noel according to appointment, and 
in default of appointment, equally between them ; and 
as to the moiety, in trust to pay the interest and divi- 
dends to the separate use of Ahrui Catherine^ the wife of 
Vincent Hilton Biscoe, for her life, and after her death 
to pay an annuity of 200/. to Vincent, Hilton Biscoe^ and 
subject thereto to divide the principal amongst the child«- 
ren of Mr. and. Mrs. Biseoe^ according to appointmenij^ 
and, in defoult of appointment, equally between themr 

R2 
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1819. The testator then directed that in case neiiher'Thomas 

Noel nor Anna Caiherina Biscoe should have any child 
who should live to obtain a vested interest in the trust 
LordHxnley. nfjonies, then the whole of the residue of the monies ta 

arise by the sales before directed to be made should with 
all convenient speed be laid out by the trustees in the 
purchase of freehold lands in England^ which when pur- 
chased were to be conveyed and settled upon the same 
uses as were thereinbefore limited concerning his estates 
in the counties of JLeicester and Warwick^ comprised in 
his marriage-settlement ; and then, after giving several 
specific and pecuniary legacies, the testator directed that 
all legacies by him thereinbefore given should be paid in 
full, without any deduction for the legacy duty, at such 
time as his executors should think fit, within twelve 
calendar months after his death. And the testator gave 
and bequeathed all the residue of his personal estate and 
effects, after payment of such of his debts as were not 
therein otherwise provided for^ and of his legacies j Sfc. 
to his mfe Mary Viscountess Wentworth^ her heirsy exe» 
cutorsy administrators, and assigns, and appointed his said 
wife, and Lord Benley, and Sir James Bland Burgess, 
executors of his will. 



The testator died without making any alteration in 
will, leaving his sister Judith, Lady Noel, and Nathaniel 
Curson his heirs at law. 

Mary Viscountess JVentzoorth the testator's wife died in 
his lifetime, and his will was proved by Lord Henley 
and Sir James Bland Burgess. The present suit was insti- 
tuted by Mr. and Mrs. Noel and Mr. and Mrs. Bisdoe 
as the persons entitled to the interest and dividends of 
the money arising from the sale of the estates, againi^t 
the trustees Lord Henlty and Sir James Bland Burgess, 
and the other parties interested in the property, for the 
purpose of carrying the trupts Of the will into execution. 



NOCL 
V, 
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In consequence of the marriage of one of the children I819« 
of Mr. and Mrs. Biscoe it became necessary to bring the 
trustees of their roarriage-settlement before the court, 
which was accordingly done by a supplemental bill. ^^^ Hemlbt. 

By the decree made on the hearing of the cause, on the 
99tb Aprilj 1817, the will was established and the usual 
accounts ordered to be taken ; and it was directed that the 
deputy remembrancer should forthwith proceed to a sale 
of such of the real estates of the testator as were devised 
to the trustees Lord Henley and Sir James Bland Bur- 
gessj upon trust to sell, with the usual directions. The 
cause now came oil for further directions upon the deputy 
remembrancer's report ; and upon this occasion the argu- 
ment turned upon the following point viz. 

What effect the death of Lady fVentworthj the testa- 
tar^s wife J in his lifetime^ had upon the several sums of 
90001. S0,000/. 3000/. and 5000/. by the will directed to 
be raised and paid out of the proceeds of the sale of those 
of the testator*s real estates which were derived from his 
great uncle Thomas Rowney, or any of them. The 
plaintifis and the defendants in the supplemental suit^ 
who were the persons beneficially entitled to the monies 
arising from the sale of those estates, contended that the 
chaise of those sums upon the Itowney estate was in- 
tended as a personal benefit for Lady Wentworth^ the resi- 
duary legatee of the personal estate ; and that upon her 
death and the consequent lapse of the residuary bequest 
to her, the exemption of the personal estate had failed, and 
the sums in question were payable in the first instance out 
of the personalty. 

The next of kin on the other hand contended ; that the 
testator intended a general exemption of his personal 
estate, and that the death of Lady Wentmorth made no 
difference in the fund out of which the several sums 
were payable. 
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1310. Aaother question arose between those of the next 

^'^'^^'^^ of kin, who filled likewise the character of heirs at 

9. law, of the testator, and those who appeared simply 

(.OBD Hbkley. as next of kin, as to whether, in the eyent of the Court 

being of opinion that the sums in question were to be paid 
out of the* personal estate, so much of the proceeds of the 
real estate as would be sufficient to answer those sums 
would not result to the heir at law as part of the real 
estate undisposed of by the will. 

It appeared by the deputy remembrancer's report that 
the personal estate was more than sufficient to pay the 
several sums in question, as well as the other debts and 
legacies of the testator* 

It is necessary here to notice the different grounds 
upon which the several sumsof SOOO/. by the will directed 
to be paid to Mr. Haworth^ and the sum of 20,000/. to 
Liady Robert Manners^ and the 5000/. to Lady Weai^ 
worthy stood. 

With respect to the 2O001. to Mr. Haworth, it appeared 
that by the settlement made on the marriage of the testa- 
tor's great uncle Thomas Rowney, with Mary TroUope 
' his wife, a term of 1000 years was created in Thomas 

Rowney^B estate, and vested in trustees for raising the sum 
of SOOO/., a power of appointment over which was given 
to Mary TroUope^ who by will executed that power in 
ihvour of the testator. After the death of Thomas Rom* 
ney^ the testator, having become entitled under the 8ettle<» 
jnent to his great uncle Thomas Rowney^s estate, joined 
with the trustees of the term of 1000 years, in executing 
an indenture dated the 10th May, 1798, by which the term 
and 'the SOOO/. thereby secured, were assigned to Mr. 
JlazDorth as a security for a similar sum of SOOO/* ad** 
vanced by Haworth to him ; and in that deed was con- 
tained a coyenwt by which the testator covenanted that 
)iPi bis heirs, ^c, or th^ person or persons who fpr tbo 
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ttine Mn^ should be entitled to the immediate rereniion 1819* 
of the estates, expectant on the determination of the term, 
would pay that sum of 2000/. to Mr. Haworih^ his exe- 
cutors, administrators, or assigns. The sum of 2000/. so ^^ VLEHisxi 
secured was the sum alluded to in the will. 

WUh respect to the 20,000/. directed to be paid to T^ady 
Robert Manners^ it appeared, that by indentures of the 8th 
and 9th of October ^ 1796, the testator had mortgaged his 
estates in the counties of Leicester and JVarvoick to Mr. 
Boultbee and his heirs for securing the sum of 15,000/. 
which was afterwards increased by a deed of further 
charge, of the 10th of October^ 1111 ^ to 20,000/. ; and 
that by indentures dated in Septembery 1792, this mort- 
gage was assigned in the usual form to luady Robert 
Manners. 

With respect to the 50001. By the settlement made 
upon the marriage of the testator with Lady JVentworth 
the sum of 10,000/. was made payable to Lady JVentworth 
out of certain funds therein mentioned, in the event of> 
the testator dying in her lifetime without issue ; and by 
the will the sum of 5000/. was directed to be paid to her 
in part satisfaction of this sum of 10,000/. 

Mr. Martin^ Mr. Benyon^ Mr. Newlandj and Mr. Mar' 
tin West J for the plaintiffs in the original cause^ aud 
Mr. Longlet/ for the defendantsin the supplemental suit. 

Mr. Siadwett for the next of kin. 

Mr. Dauncej/y Mr. Wingfieldy and Mr. Lovaiy for th^ 
heirs at law, who were also next of kin. 

Argument for the devisees. 

With respect to the 20,000/., it appears to have been mo« 
ney borrowed by Lord WentzDorthhimBelfy and to have been 
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I8I9. hiB personal debt; and as such, supposing there bad been 
^^^^'^/'^^ no exemption of the personal estate, the personal estate 

^v^ would clearly have been the first Aind liable to the pay^ 
LordHbniby. ment of it. King v. King, (a) Cope v. Cope^(b) Howell r* 

Price f (c) Evelyn v. Evelyn^ (rf) Tweddelly. TmddelL (e) 

The first point therefore to be considered is, whether 
the direction that this sum should be paid out of the real 
estate is not an exemption of the personal estate in fk- 
Tour of the residuary legatee ? And, secondly, whether, in~ 
the event which has happened, the personal estate is not 
to go in the same manner as it would have done, had 
there been no residuary clause ? Waring v. Ward (f) is a . 
case very analogous to this. The principle there laidJ 
down is, that if the real estate be given to A., subject toi 
the payment of debts, and the personal estate to B. ex«- 
empt from debts; the exemption is to be considered asin* 
tended solely to benefit B., and not as a general exemp* 
tion of the personal estate. Hale v. Cox (g) is also a verjq 
stcong case in favour of the same proposition. 



In this case it is perfectly clear that the exemption 
intended for the benefit of the wife. If the personal estata 
had been given to her generally, without any exception o^ 
any part of it, it would have been the first fund applicaUa 
to pay the debts of the testator. The exception of tbesa 
debts out of that fund is an advantage intended for hefl 
of which, upon the principle upon which Pickering 
V. Lord Stamford (h) was decided, the next of kin are n<^' 
entitled to take advantage. The principle of that case ia^ 
that where a testator having given to his wife a provision!^ 
which he intends to be a satisfaction for any claim she 
may have against the other objects of his bounty, if fay 

(fl) 3 P. Was. 360. (0 3 Bro. C. a 107. 

(W 2 Salk. 449. (/) 5 Vez. J. 670. 

(c) 1 P. Wms. 291. (g) 3 Bro. C. C. 31 

(d) 2 P. Wms. 665. (h) 3 Vci. 33«. 
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mny accident those objects should be unable to claim the 1819. 
benefit of that intention, iio other person should set it up ^^^V^^i^^ 
against the widow. Here we must take the exemption as 9, 

intended for the benefit of the wife; and she being dead, LoRDHBifuw. 
there is a total intestacy as to the personal estate, and the 
next of kin are let in. The will ought therefore to be 
considered as if the whole of the residuary clause had been 
omitted, and the next of kin have no right to look into 
tbat residuary clause to raise any presumption in their 
fiivour. 



to 2flO0L there is sufficient in the circumstances 
attending that to bring it within the same rule as the 
^,000/.; and this must depend upon whether it is to be con- 
sidered as the personal debt of the testator, which the plain- 
'Cifl& contend it is. It is not intended to be argued that the 
snore circumstance of Lord Wenlworth entering into the 
covenant would make this a debt to which his estate would 
1^0 liable: but we say that his personal estate received 
^ benefit to that extent. In the case ofa mortgage made 
by another person ; the reason why a covenant entered 
^nto by the party who assigns this mortgage does not 
mal&e it a debt to be paid out of his personal estate, is 
beoause the personal estate has received no benefit what- 
ever. But in this case the personal estate has received 
the same benefit as if Lord Wenlworth had originally bor- 
^o^^ed the S,OOOA, and had mortgaged his own estate as 
^ security. This debt thereforecannot be distinguished 
from a debt contracted by Lord Wenlworth himself, in 
Payment of which his personal estate is to be primarily 
applied. 

Aa to the legacyK>f 3,000/. to Mr. JVbe/, no doubt can 

^ entertained that although the testator directs that this 

^uto shall be a charge upon the produce arising from his 

^^^ estates, yet that does not make it a sum to be paid at 

*»* events out of the real estate exempting the personal 
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]819# estate* Tbe mere circumstance of a testator direcUog 

^^"^^^^"^^ his real estates to be sold, and tbe produce to be applied 

^f* in paymentof debtsand legaciesdoes not make theprodoee 

Um9 iUvLBY. of the sale of the real estates the ftind primarily liaUe. 

This has been decided in the cases of SkipleUm ▼• Cbl- 
vUtcy (i) liord Inchqmn v. French^ (k) and M" Aland ▼• 
Shaw, it) In the last case there were very strong words 
indeed to shew that the testator meant the real estate to 
be the primary fund ; and yet Lord Redesdale was clearly 
of opinion that it was not, observing that there was no 
difference between a case of a charge and the case of a di- 
rection to sell for tbe payment of debts. The case of 
liOrd Chrejf v. Lady Grey (m) is also to the same effect 

Upon the principle therefore of these cases this soil 
stands precisely in the same situation as tbe S0,000/. and 
the SOOO/. Had it not been for the exemption in fkyoor of 
the residuary legatee, it is quite clear that this sum wonldk 
have been payable in the first instance out of the per80Da.ll 
estate ; consequently, upon the principle before stated 
arguing the case as to the 80,000/., the object in whose 
Tour the exemption was made being dead, this 3000L 
well as the S0,000/. secured to Lady Mamieny and 
9000/., is payable out of the personal estates. 

With respect to the 5000/., Lady Weniwarih having dM 
before the 10,000/. in part payment of which it was to hi 
raised became payable, no question can exist as to that 

Argument fir the next of kin. 

This will must be construed in the same way as every 
other will, with reference to its own pecidiar context The 
testator has made three distinct dispositions of three dis* 

(0 Cs. temp. Talbot. 208. (m) 1 Eq. Gs. Abr. STOi 

Xk) Ambl. 38. pi. 9. 1 Giuu Chu 9M« 

(0 3 Scho^ & Lsf. 638. 
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tiDCt estates* He first of all devises bis own estate^ which 1819. 
may be called the Noel estate ; then he goes on to devise ^*^^^^^ 
the Rowney estate ; and, last of all, the personal estate in «. 

all these parts of the will he deals distincUy with each, Lo»»Hbhlet, 
and never appears to mean that bis manner of disposing 
of one subject is to affect the disposition of another* 

The question here arises upon the part which relates 
to the Rownejf estate. It is observable that the devise 
of this estate is to two trustees, and that there are three 
executors ; and Lord Eldon has said, ^' that it is a mate- 
rial circumstance in the construction of a will, to notice 
that when there is a disposition of an estate to trustees, 
and the same individuals are not the only executors, it 
is a circumstance to shew that every thing given to them 
18 meant to be wholly exclusive of the personal estate.*' 
Kow here the devise is to two trustees, and they are to 
fiell, and out of the proceeds in the Jir$t place to pay 
€md discharge certain debts and legacies. It is quite 
idear that they must pay them out of the real estate, which 
is the only fund over which they have any controul. This 
as a very material distinction, because when he afterwards 
speaks of his other debts and legacies, he makes use of 
l^ifferent expressions: he says ^^ so much of my just debts 
mnd other pecuniary legacies as my personal estate, &c* 
shall not extend to pay.'' This clearly shews that the tes- 
tator knew how to express in proper terms what he in- 
tended to do in case of a deficiency of bis personal estate. 

The case of Burton v. Knowlton^ (n>and of Williams v. 
Bishop of Landqffy (o) are very strong in fevour of the next 
of kin. In that of Hancox v. Abbey (p) the resemblance of 
the will to that of the testator in this case is very strikingt 

There the question arose between the devisees of the 
(n)3Vez.J. 107. • (o)lCo^.254. (p) 11 Vc«. 17J), 
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1819. estate; if the personal estate is to be applied, it is because 

^'*^*'^^'*^^ the charge of the 20,000/., and of the other debts, k 

V. merely on the real estate, in aid of the personal, otber- 

LordHenlky. ^jgg ijj^ personal estate cannot be applied ; and' I never 

till now heard it argued that, in a case such as tbisi 
the heir at law is to stand in the place of the creditors 
on the real estate. The case of Achroyd v. Smithsofiy (a) 
which is the origin of this question, is quite different 
from the present case*. It was the case of a sale of a real 
estate out and out, for the purpose of converting it into 
a fund to be divided amongst certain persons. One of 
the devisees had SOO/. given to him, and died in the 
lifetime of the testator ; and it was held that the SOO/. 
formed part of the real estate. That cause was origi- 
nally heard before Sir Thomas Sevoell ; and he was of 
opinion, adverting to Cruse v. Barley and other cases, 
that it was personal estate. Lord Eldon^ who was then 
a very young man at the bar, was extremely dissatisfied 
with that decision, and advised an appeal : but his clients 
did not attend to him ; but some other party in Ihe'caas^ 
fortunately for justice, was advised to appeal, and that 
brought the case before Lord Thurlow. After Mr. 
Kent/on and the other counsel had been heard, Lord 
Thurlow was satisfied the decree was right: but on 
his asking Mr. Scottj who then appeared before him 
for the first time, what he had to say in favour of 
the claim of the heirs at law, Mr. Scott argued the 
case of his clients so ably, that Lord Thurlow said, 
I thought at first that Mr. Scott was clearly wrong, 
but now I see he is right; and then the decree was 
made, which has since been followed in all the cases 
^hich have been cited. That case, however, is very 
different from this, because there the real estate was 
not given to any body else, sd that there was nobodj to 
take the legacy but the heir at law : but in this case there 

(flf) 3 Bro. C. C. 503. 
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is only a charge on the real estate, to pay certain debts, so 1819. 

that you might as well say that all the other debts which 

are thrown on the real estate, in case the personalty will 

not pay them, are so many trusts for the heir at law. ^^^^ Henlet. 

Such a doctrine was never heard of; and yet you cannot 

raise the question, without sayipg that the personalty is 

accountable, and that the provision made by the will 

18 only to charge the real estate in aid of the per- 

ftODalty. 

With respect to the other question I feel considerable 
embarrassment. The primary fund for the payment of 
all debts is the personal estate ; and, according to 
Waring v. Wardy if the personal estate is given to a 
legatee discharged of debts^ and the legatee dies in the 
lifetime of the testator, the indulgence extended to him 
is taken away; and it is considered that the testator died 
intestate as to the residue of his estate, not that the re- 
siduary clause is expunged. It still continues part of the 
'^ill) and you may look into it for the intention of the 
testator ; and according to Waring v. Ward the inten- 
^on of the testator is in favour of the residuary legatee, 
^^ho being dead, cannot receive the benefit intended for 
IiiDQ, and, therefore, the personal estate is discharged from 
^he proposed intended exoneration. In this case the 
"testator has devised his Leicestershire and Warwickshire 
estate to particular objects ; and I agree with the counsel 
for the next of kin that he intended to benefit that estate : 
1>at that does not go far enough, unless he has thrown his 
debts upon the Rownej/ estate in such a manner that 
they cannot be considered as payable out of any other. 
If the testator had said^ I devise the Rowney estate to 
pay a particular debt, which I intend shall not be paid 
in any other way, that estate would have been solely 
applicable to the payment of that debt : but he has not 
done so here. He has given the estate to trustees to sell; 
and a fund is formed by the purchase money out of 

S 9 
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1819. which the costs are to be paid. He then proceeds to git< 
^<^^^^^^ a direction for the payment of parcels of this moncfy^. 

^f** which is in truth, according to ray view of the case, onl; 
Low) HsNLBV. 1^ charge for the payment of debts, and cannot be 

dered as a charge upon the real estate in exoneration 
the personalty. Indeed, the testator makes use of a Tei 
singular expression for a person who intends to disci 
land exonerate his personal estate. 'He bequeaths tl^V^ 
sum of 5000/. to his wife, her executors and administr— — ^-g. 
tors, and SOOO/. to Thomas Noelj his executors or u^mmd- 
ministrators, both which last mentioned sums he direc ^u 
to be paid as soon as sufficient monies shaU have ari^^Beo 
by such sale or sales aforesaid, after the other payme^Mits 
theteinbefore directed to be made thereout, and that ^Ue 
same shall carry interest from his death at the rat^ of 
5/. per cent, per annum ; and then he directs his trusts ^es 
to pay and discharge so much and such part of his 
just debts, and of the other' pecuniary legacies by "^fcim 
thereinafter given and bequeathed, and Which he shc^old 
thereafter give and bequeath, by any codicil or wri '^og 
under his hand, as his personal estate not thereinaB.fler 
specifically bequeathed, and the personal estate o^^ ijs 
said uncle Thomas Rowney^ should not extend to p/. 
Beyond all question he meant by this to chaig^ Ik 
estate with the payment of all such debts, excepting tftcM 
mentioned before, which his personal estate should be 
insufficient to pay; and then he concludes, — ^' And aU (be 
rest, residue, and remainder of my personal estate tD^ 
effiscts, after payment of such my debts as are not herein 
otherwise provided for, legacies, and funeral and testa^^ 
mentary expenses, I give and bequeath to iny said det^ 
wife/* Now, I have no doubt in my own mind that \0 
meant by these words to exonerate some part of his per^ 
aonal estate from its liability to pay some of his ddits: 
but it is difficult to say what debts. He says all the rest 
and residue, which shall remain after payment of his 
debts not before otherwise provided for. Now they are 
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all before provided for.— But it is said that he means the 1819. 
S0,000/. and the 2000/. onlj. He gives no intimation ^"^^^^^^Z 
that such is his meaning. Admitting, however, that it is «, 

so,— does it not appear from these words that he supposed 
that if he had not exonerated his personal estate from 
these debts, they must have fallen op it ? If you impute 
to him that intention, there is an end of the supposition 
that he intended to confine the payment of them to the 
real estate. This is the way in which the case strikes my 
mind : but as it is a question of a singular nature, in- 
volving large amount as to property, I will take further 
time for the consideration of it. 



Lord Chief Baron. 

The only points remaining in this cause to be decided ^^^9 10,1819, 
are, whether the personal estate is exonerated from the 
(myment of debts and legacies, or of any debts or any 
legacies ; and particularly whether in certain cases the 
sums directed to be raised out of the real estate are to 
l>e 'considered as descending to the heir at law, or whe"* 
^her they have become a part of the residue of the estate 
lielonging to the devisees. These questions must be de- 
cided by a strict attention to the will. 

The testator, Lord Weniworthy had unquestionably two ^ 
estates: the one called the JFZooney estate came to him 
from Mr. Rownet/j a relation, and the other was part of 
his family property. He also had from Mr. Rownej/ a 
personal estate ; and by his will he directs that if any part 
of that personal estate was laid out in the purchase of 
land, it should be turned into money, and considered as 
part of his, the testator's, personal estate; and bequeaths 
ft to his executors, to be by them applied in or towards 
payment of his debts and legacies : so that it is clear that 
whatever personal property he received from Mr. Roto* 

9 



m CASES IN THE EXCHEQUER. 

1819. nei/^ whether it continued in the shape of personalty, or 
^"^"V^^*^ was invested in real property, was to be considered as 
^f^ the personal estate of the testator, and was given to his 
Lord Henley, executors to be applied in payment of his debts and le- 
gacies generally. He then devises the Rowney estate 
to trustees, to sell and apply the rents and profits till 
sale, and the produce of such sale in the manner after 
mentioned. 

The first payment is to Richard Haworlh^ Esq. oX 
SOOO/. to discharge a mortgage which belonged to him. 
Now, this 2,000/. cannot, I think, be feirly considered sis 
the testator's own personal debt : it was a debt upon tine 
estate before it came to him, and I am not aware tlmst 
he had by any dealing with that estate fixed hims^sif 
with any personal liability to the payment of that de'b^ 
so that it must be considered as a debt to be paid out oi 
the produce of that gift, and is to be distinguished from. 
a debt to which he might have made himself liable by 
covenant. 

The next thing to be paid is the expense of the salei 
and then he directs a sum of S0,000/. to be paid to the 
Dowager Ladj/ Manners^ which seems to have been his 
own personal debt. He then gives 5000/. to his wife, 
who died before him, and SOOO/. to the Rev. Thomas 
Noel; and directs that both such sums should be paid, as 
soon as sufficient monies should have arisen by the sale 
or sales before directed to be made, after the other pay* 
ments thereafter directed to be made thereout, with in« 
teres t. Then follow the words '^ And also to pay and 
discharge so much and such part of such of my just debts 
and other bequests and legacies by me hereinafter given, 
and which I shall give by any codicil or writing under my 
hand, as my personal estate not hereinafter specifically 
bequeathed, and the said personal estate of my said late 
uncle Thomas Rownet/^ Esq. shall not extend to pay an^ 
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satisfy." This clause certainly does seem to direct that 1819. 
this real estate shall be only considered applicable in aid ^^-^^^V^^i^ 
•f the personal estate, if the personal estate be not suffi- ^f' 

cient to pay all, so that, unless there is something after- I-ordHenlevi 
wards in the will to the contrary, which I think there ^ 

I 

is not, this part of the will appears to direct, though it is 
not very clear, that a regular distribution should take 
place. 

The residuary clause certainly contains no general 
exoneration : it is merely a bequest to the wife of such 
personal estate as should remain, after the payment of 
debts, &c. not otherwise provided for, which certainly 
c^annot be considered as a general exoneration. It is 
equally clear that it was a bequest for her benefit. In 
«11 cases the personal estate must be considered as the 
primary fund, unless expressly exempted, not because a 
-testator intends it should be liable, but it is liable with« 
out any expression of an intention on the part of the 
testator that it should be so; and it requires a clear ex- 
pression of intention on the part of the testator to dis- 
charge it of its liability. Now the wife being dead, the 
person for whose benefit the bequest was intended is 
gone, and there is no legatee, so that it has lapsed, there- 
fore, in the construction of this will, it must be expunged 
from it, which brings it within the case of Waring y.Ward* 
In that as in this case there was an intention to exo- 
nerate in favour of a particular legatee ; but the legatee 
intended to be favoured having died, the estate was ap- 
plied exactly as if nothing had been said respecting the 
application of it. It therefore does seem to me, that in 
this case, whatever the real intention of the testator was, 
judging, as I must, from the words of the will, there is no 
intention of a general exemption expressed. There is 
nothing but a personal exemption, of which there is 
DO one to take advantage, and therefore the testator must 
be considered as having died, without giving his pergonal 
estate in any particular manner. 
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1819« interest thereon accrued doe, 
V^^V^^ preTiously or subsequently to 

^OU the death of the said testator, 
IJoan Hbvijit. shall be paid omt of the testa- 

« 

tor's personal estate, not spe- 
cificallj bequeathed; and if 
the same shall proTe insuffi- 
cient for that purpose, then 
that the deficiency ought to be 
made good out of the princi- 
pal monies produced by sale 
of the testator's deyised real 
estates. . And the Court doth 
further declare thai the sum of 
5000/. given by the said will 
of the said testator, unto his 
(the said testator's) late wife. 
Lady WerUworth^ in part sa- 
tisfaction of the sum oiXOfiOOU 



secured to her by the settle« 
ment made preTious to the said 
testator's marriage with her, 
out of certain tmst funds 
therein mentioned, in case of 
her sunriying the said testator, 
and failure of issue of the 
body of the said testator by 
her, U not a resulting trust for 
the heir at law of the said 
testator, and that the said sum 
ought not to be raised and 
paid to them, but that the 
same ought to sink for the be* 
nefit of the seyeral persons 
entitled to the said deTised 
estates of the said testator, 
under his said will. 
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An equitable 
mortgage, by 
a deposit of 
title deeds, 
established 
against tiie 
claim of Uie 
Crown under 
an extent 



BY indentares of lease and release, dated the 8th and 
9th of January^ 1808, in consideration of a mar- 
riage intended to be solemnized between Francis Adams 
and Mary Shute Manlj/^ a certain close of land in the 
parish of Clifton^ in the county of Gloucester^ called 
Upper Honey Pen Hill^ and al^o two undivided third 
parts of auotber close of land near Clifton^ were con- 
veyed to the plaintifis Sjobert Mafthew Casberd and John 
Xove, upon certain trusts th?re^i mentioned, with a 
pAwer to them to sipll aiid dispose of the premises with 
the consent of JProfias Adorns^ tp such persons as tbej 
should think fit. ^ 

^ • • • 
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tn 1812 the plaintiffs, as trustees, entered into a treaty 
with Mr. Jones^ one of the defendants, for the sale 
to him of the aboyementioned close, called Higher 
Honey Pen Hilly for 8000/. / and an agreement to that 
eOect was accordingly prep£ired and signed by Francis 
Adamsj and the plaintiffs, and the defendant Jones, 
dated the 14th of August, by which it was agreed that 
the payment of the 8000/. should be made in the follow- 
ing manner, viz. 800/. by way of deposit, on the day of 
the date of the said agreement, the further sum of 1300/. 
on the S9th of September, 1812, and 6000/., the residue 
of the 8000/. on the 25th of March, 1813, bearing in- 
terest from the 25th of December, 1812. The 6000/. 
was to be secured by the joint bond of the defendant 
Jones, and some other responsible p er son 
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Shortly after this agreement the defendant Jones of- 
fered to purchase the two undivided third parts of the 
other close, comprised in the settlement called Lower 
Honey Pen Hill, for 1000/. which offer was accepted ; 
and it was thereupon agreed that the Higher Honey 
Pen Hill premises, and the two-third parts of the Lower 
Honey Ven Hill, should be included in the same con- 
veyance ; but that the sum of 1000/., the consideration of 
the purchase of the Lower Honey Pen Hill premises, 
should be secured by a bond and an equitable mortgage, 
by the deposit of the title deeds of a certain house 
belonging to Jones, situate in Dowry Square, Clijion. 

The 8000/. for the Higher Honey Pen Hill was paid 
according to the agreement ; and on the 20th o( January, 
1814, Jones delivered to the trustees a bond under his 
hand and seal, and duly stamped with a proper mort- 
gage stamp, whereby, he bound himself in the penal sum 
of 2000/. : the condition of which, after reciting that 
the title deeds of the premises in Dowry Square had 
been deFfvered by Jones to the plaintiffs, by way of dc- 
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posit for securing the said sum of 1000/. and interest- 
was declared to be, that if Jones paid the money on the' 
daj therein named, with interest thereon half-yearly, 
the said bond should be void. At the time of the exe- 
cution of the bond, Jones delivered the deeds in question 
to the plaintiffs, and the receipt of them was duly ac- 
knowledged by the plaintiff Lowe. 

In December 1814, in consequence of Jones, who was 
a collector of taxes in the parish of Clifton^ having be- 
come a bankrupt, an extent was issued against his pro- 
perty, under which the premises in Dowry Square 
were seised for the benefit of the Crown. At the time 
the bond was executed, and the title deeds deposited^ 
Jones was not indebted to the Crown, nor was he liable 
to any process of extent. He had remained in posses- 
sion and receipt of the rents and profits of the premises 
in Dowry Square, until the extent was issued' against 

him. 

■ 

The Sheriff, instead of putting the property up to 
public sale, contracted ^ith Mr. Dancers Ward, one of 
the defendants, for the sale of the house in Dowry 
Square, for the sum of 1000/. r but Mr. Ward afterwards 
refused ta perform the agreement, unless the plaintiffs 
would agree to join in the conveyance of the premises, 
and to deliver up the title deeds, which they refused to 
do, unless they were paid the 1000/. and interest, which 
they considered as a lien on the premises, and which 
they contended ought to be paid in preference to the debt 
of the Crown. 

The present suit was instituted for the purpose of 
estaUishing the equitable lien of the plaintiffs upon the 
property in question, in opposition to the claim of the 
Crown. 

The bill prayed, that it might be declared that the plaiiK 
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tiffs were entitled under the bond, and the declarations 
therein contained, and the deposit of the title deeds ac- 
companying the same, to be considered as equitable 
mortgagees of the house in Dowry Square^ for securing 
to them the payment of the said sum o^ 1000/. and the 
interest due in preference and priority to the right 
of the Crown, or of His Majesty's Attorney General^ 
tinder the extent, and the proceedings grounded 
thereon, and that the benefit of the plaintiffs' mortgage 
might be secured to them accordingly ; and that what, 
upon taking an account, should appear due for principal 
and interest on their security, might be paid to the plain- 
tifis, who, in that case, offered to deliver up the title 
deeds in their possession to the defendants, or else that 
the contract for the sale of the premises to Mr. Danvers 
Wardj might be performed, and the plaintiffs paid the 
amount of the principal and interest out of the purchase 
money, in preference to the debt claimed by the Crown. 
The bill also prayed that in case the purchase money 
that might arise from the sale of the premises should not 
be sufficient to pay the whole of the incumbrance, then 
that an account might be taken of the rents and profits 
received by the Attorney Gemral since the extent issued, 
cind that the plantiffs might be thereout satisfied so much 
of the mortgage money as the purchase money shoula be 
insufficient to pay. 

Mr. Jercis and Mr. Roupell for the plaintiffs. 

« 

Mr. Solicitor General, Mr. Dauncey, Mr. Mitford, and 
Mr. Wilbraham, for the Attorney General and the other 
defendants. 
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The facts in this case are not numerous, and the law 
arising upon those fiicts is very clear and satisfactory, 
the following facts : — The plaintiffs (it is immaterial in 
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The defendant William Jones wbm^ on the SlstofJIfa^,' 
1814, and had been for a considerable time, snd from a 
period long before the beginning of the year ]814y oq1« 
lector of the assessed taxes in Bristol and the neighbour- 
hood. On the Slst of May, 1814, a writ of extent is- 
sued against him ; — ^the premises in question, which are in 
Doxcry Square^ were seized into the bands of the Crown. 
On the 16th of «7ii/y, 1814, those premises amongst the 
other estates of Mr. Jones were ordered to be sold by this 
Court pursuant to the act of parliament {a). By the ordei' 
for sale some observations hating been made upon the 
Words of the order, I therefore take notice of it here :•— by 
the order for the sale, the equities of redemption amongst 
other interests of Mr. Jones were ordered to be told : 
but it seems that Mr. Jones had other estates subfcct to 
incumbrances; and, therefore, the words equities of re- 
demption may be properly applied to those interests, and 
not to those interests which it may be alleged he had in 
the present premises. On the 18th of May^ 1815 the 
Deputy Remembrancer pursuant to the order of the 16th 
of July^ 1814, sold these premises to the defendant. 
Dancers Ward : but Mr. Ward declined to complete his 
purchase, because the plhintiffs Mr. Casberd and Mr. 
XjOWc claimed an interest in the property, which they o: 
course would not release without being paid that 
they claimed to be due to them, and for which they in 
sisted upon a lien ; — this they insisted upon as an equi 
table mortgage or incumbrance to the extent of on 
thousand pounds and interest. As they refused to joi 
in a release to the purchaser, he refused to cook. * 
plete the purchase, and the agreement is at present iv-* 
complete, and lies in the Deputy Remembrancer's office. 
Nothing being done, the present plaintiBs filed their bi7/ 
to enforce their claim, and they insist upon their right to 
be paid the 1000/., and interest out of the estate upos 



f 
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the following facts. The plaintiff's (it is immaterial in 
what right) sold and conveyed to the defendant Jonesy 
divers lands and tenements, and amongst others the 
premises in question, for the sum of 9000/.; and they 
received from Mr. Jones the sum of 8000/., part of the 
purchase money. It was agreed, however, between the 
plaintiB^s and Mr. Jonesy that he should not pay the 
whole of the 9000/. at that time, but should retain 
1000/., the remainder of the purchase money ; and it 
was farther agreed, that in order to secure the payment 
of that sum, he should execute a bond for the amount, 
and should also deposit the title deeds relating to the 
premises in question. The bond was accordingly ex* 
ecuted on or before the 20th of Februarj/y 1814, and 
delivered on that day to the plaintiffs, and the deeds were 
also deposited with them at the same time. Upon this 
deposit it is, that the question arises. 
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There is no doubt with respect to the integrity of the 
transaction. It has not been suggested that the plain* 
tiffs knew more of Mr. Jones's situation than any 
stranger might have known. He was certainly collector 
of the assessed taxes : but it does not appear that the 
plaintifli were at all cognizant of that fact. 



The question which arises upon these facts is, whe« 
therthe plaintiffs are or are not equitable mortgagees by 
reason of this deposit of the title deeds ? This case is 
relieved from the difficulty which has arisen in other 
cases, which depend upon the parol evidence oC the de- 
posit, for this deposit was made with every circumstance 
which the Courts have thought to be necessary for the 
purpose. The condition of the bond recites the fact^ 
which is stated before: it is not necessary to describe the 
condition further than that it was agreed that the sum of 
1000/. should be secured to be paid to Mr. Casberd and 
Mr. Lowcy with interest thereon^ by a deposit of the 

X 
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title deeds of a certain messuage or tetiemeat belonging 
to WiiHam Jonesy situate in Dowry Square^ in tke parish 
of Clifion aforesaid^ late in the occupation of Dr. Barry; 
and then there follow these words, ^^ and whereas the 
title deeds to the said houses in Dowry Square have been 
delivered by the said defendant 7Ff7/fVim Joitrs to plain* 
lift bj way of deposit for securing the said 1000?. and 
interest." So that this recital states an agreement with 
fespect to the deposit, and the object of the deposit; «od 
that the deposit had been made. As I saad before, this 
transaction is not even suspected in point cyf integrity. 
Under these facts the plaintiffs call upon the Court, by 
their bill, for a declaration that they are entitled to be 
paid the 1000/. and interest out of the produce of these 
premises, by Mr. Ward the purchaser, in preference to 
the claim of the Crown ; they also call upon the CottrdiM* 
the directions conseqiient upon such declaration. These 
are the substantial objects of the bill. The Attorney' 
Cfeneralf on the part of the Crown, resists this aipplica- 
tion, and maintains that the plaiutiflb have no rigtit to 
assistance from a court of equity. 

The ^rst qoestion that arises is, whether the plaiotiii 
have, as they insist, under the circumstances wfaicb I 
have stated, an equitable mortgage or incumbrance ? The 
fKcond is, whether if they have such equitable mor^^age, 
tbey can make it available against the Crownj? 

The Solicit0r Oeneral argued that supposing this were 
B question between subject and subject, the plaintiT had 
no right even as against a subject ; and that the deposit 
tf the deeds gave them only a right perhaps to 
Aose deeds, but certainly not an equitable mortgage 
incumbrance. In answer to this proposition, I can onlj^ 
refer to the cases cited on the other side, and to ^ greaic 
many others which are very clear, and wluch the camiaeX 
for the plaintiffs, I am sure, abstained from citiiq;, be^ 
cause they did not wish to trespass upon the time of the 
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Coart more than was absolutely necessary. The case 
which has been most alluded to, and which in truth 
has been a subject of considerable animadversion, if I 
niay so say, and jet has always been followed, is the case 
of JRusselv. Mussel (a), which was decided by the Lofc|s 
Commissioners of the Great Seal, when Lord JLough^ 
borough was at the head of the commission : but it wiU 
be recollected that all the difficulty in that case arose 
from the circumstance of its being a deposit, with nothing 
to explain the object of it but parol evidence, and then 
it was said, and as it appears to me with great force, 
that parol evidence was prevented from operating by the 
Statute of Frauds. However, Lord Loughborough wa^ 
of opinion, that if the evidence was such as was stated to 
him by parol, it would constitute an equitable mortgag^i 
(or an equitable incumbrance, which will answer the 
purpose here just as well,) and in order to be assured 
that the evidence was correct, he sent it to an issue : 
but deciding the principle, that if there be a deposit of 
deeds, and it is proved by parol that the deposit was hv 
the purpose of securing money, it operates as an equitably 
mortgage or incumbrance. That case has been followed 
by other cases under the same circumstances.: - And ia 
tl^ case of Wilkinson v. Norris (6), which I remember 
personally, for I was in it, although Sir William Gram 
decided that he would not carry the case farther than 
Husscl V. Russfily he did not go to the extent of saying 
t)iat it was not correct. The only objection he had 
ip that case rested upofi its being parol, not to the 
49posit of deeds being an equitable mortgage, pro- 
vided it is sufficiently explained within the Statute of 
Fr^ds: — but his objection was, that there- was no writ- 
ing to bring it within the Statute pf Frauds ; and bo 
complained that the party had not done that which 
be might hfiye done in two lines of writing* All 
tike other cases which have been cited, in which there 

(a) 1 Bro. C. C. »9. (*) 12 Vei. 19«. 
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was anj eyidence in writing sufficient to proTe the in<- 
tention of the parties, have been considered not with 
reference to Russel v. Russel^ but with reference to the 
law of England in creating an equitable mortgage or 
incumbrance; and I would venture to ask any gentle- 
man who has been attending the Court of Chancery, 
whether they can remember any one week in the course 
of hearing bankrupt petitions, in which the Lord Chan* 
cellar has not directed an estate to be sold to pay off a 
mortgage or incumbrance created in this manner. 



The Cburt may sometimes doubt whether the evi- 
dence prbduced is sufficient to constitute it a deposit : but 
the instant there is anything to shew it is a deposit 
there is an end of all difficulty. The Solicitor General 
urged strongly that this was only a deposit of the deeds. 
'' You may have the deeds^ he said, and make the most of 
them : but they give you no interest in the estate/* But I 
say, the deposit does give an interest in the estate beyond 
all doubt. There is a very strong case decided bj Lord 
Thurlow oi Lucas v. Comerfordy (c) which shews beyond aU 
doubt, that this is an equitable mortgage, just as complete 
an equitable mortgage as if a conveyance had been made. 
It was a bill brought by executors of a lessor against the 
depositary of a lease to secure a debt from the lessee, 
for a specific performance of a covenant in the lease to 
rebuild houses upon t^e premises at a particular time. 
The defendant admitted he was bound to perform the 
other covenants in the lease : but insisted he was not 
bound to rebuild. The Lord Chancellor said, ^^ It is no 
matter whether defendant took it as a pledge or as a pur* 
chase. He cannot take the estate, ana refuse the bur- 
then.'* If he had taken it as a purchaser, he would be 
UaUe to all the incumbrances : it does not signify whether 
heitook it as a security for the payment of money, or as a 
purchaser out and out. The Lord Chancellor says^ al- 

(c) 1 Ve«. J. 335. 
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luding to the case of the City of London v. Nash, (d) 
^* I rather think, upon reading the answer, that they 
would recover even without the a8sis:nment: but it is 
very just that they should assign absolutely, and that 
the defendant should take it, and this will come under 
the general prayer for relief." So that there the lessor 
compelled the depositary of the lessee to accept a lease 
from him, that he might maintain an action on the co- 
venant. Now when I refer to that case, I think it is 
impossible to hesitate a moment to declare that according 
to decisions in the Court of Chancery, this is not only aii 
equitable incumbrance, but an equitable mortgage ; and 
that the Court would compel a person who took this de- 
posit as a security, or as evidence of a purchase, to ac- 
cept an absolute assignment if it were necessary. Here 
the plaintiffs having taken the deeds a& a deposit, and be- 
yond all question, as it appears from the recital in the 
bond, as a security for the money, I conceive it to be just 
as much a mortgage in them in equity as if Mr. Jones had 
conveyed to them the whole interest he might have bad in 
the estate for the security of their money, although that 
interest might have been only the equity of redemption. 
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Then the question arises, Does such adeposit affect the 
Crown ? 



A good deal of difficulty has, I know, occurred in the 
consideration of cases between the subject and the Crown^ 
from a doctrine which is very well founded, that there 
are no equities against the Crown ; it is very well found- 
ed I mean to a certain extent. I felt early in this cause 
the embarrassment that arose from that doctrine : the 
Crown, generally speaking, cannot be considered as a 
trustee; I say generally speaking, because I do not mean 
to say that it is so universally. I do not know if the 
Crown had possessed the legal estate here, how I could 

((0 3Atk. 513. 
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bave dealt with it, and kept the equit&ble estate sepA* 
rate from it for the benefit of the cesttti que trust : but 
here it is not so; here the Crown has no estate at 
all — the estate has never passed — it is only seized intc^ 
the hands of the Crown, fiefore the statute ordered a 
sale, the Crown was to retain the estate quousque^ bat 
not beyond. The only right which passed to the Crown 
was that of receiving the rents; the legal estate wa§ 
never in the Crown, therefore the plaintiffs do not call 
upon me to declare that the Crown is a trustee, becaaae 
the Crown has not the legal estate, — if it bad the legal 
estate, as I said before, I do not know exactly how I 
should have been able to deal with it, whatever th6 
justice of the case might require : but the estate is in 
medioy — it is between the parties, — ^the Crown has nc^ 
estate, — this Court has sold the estate by force of act of 
parliament ; and the question is between those who are 
entitled to the money. Now if you allow that the plain- 
tifls are mortgagees, of course they are entitled to be 
paid before the Crown, if their title is anterior for you 
take nothing from the Crown, you only take it from the 
fund which is the subject of their security; and it really 
is a question not between cestui que trust and trustee, 
but between two parties, one of whom has a clear title 
before the other, unless the prerogative of the other 
prevents his using it. Now the instant it is admitted 
that a conveyance of an equity of redemption would have 
been available, I say that an equitable mortgage is just 
as good, for both of them are interests only in equity ; 
and I am very much fortified in this by what passed in 
a case of Boyd v. Benfield. In that case there Were 
three mortgages of the equity of redemption, I do not 
know to what extent, one within another : but it never 
occurred to any one to entertain the least doubt that the 
Crown was poiftponed to those who had lM>nd fide equv' 
table interests prior in point of date ; and though the 
point was not raised in that case, I can hardly conceive 
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it could have passed sub sileniio^ if those sittiQg io tbis 
Court, a« well as those who had to roaintaiD the interest 
of the Crown, had thought that the Crown could super- 
sede those who had prior interests against it while the 
estate was in medio between them. It is a necessary 
consequence, if conveyances of equitable estates are en* 
titled to stand, that the person entitled to an equitable 
mortgage be in the same situation, for they merely diflfor 
in fom, and not in substance* 
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Gases were cited whicji I have had the good fortune to 
be furnished with, in order to shew that the Crown is not 
affected by a security of this kind. The first was the case 
of The King v. Charles Snow in Trinity term 1794 : I 
have a note of it, which I believe is correct. On the Sd of 
March^ 1793, the defendant agreed in writing to sell four 
leasehold messuages to Samuel Collins for 700/. ; Collin$ 
immediately paid 4(K)/. in part, and agreed to pay the 
remaining 300/. within a month after that time. On pay* 
ment of the remainder Snow was to assign the premises 
to Collins, Observe, this is an agreement by SnoWj the 
King's debtor, to sell to Collins an estate, a leasehold 
estate for 700/. Collins became entitled to the estate in 
equity, and paid 400/. in part of the purchase money, 
and promised to pay the remaining 300/. within a month 
afterwards. Snow absconded within (he month, and Col- 
lins therefore did not pay the 300/. On the 32d of Marchy 
1793, an extent issued against SnoWy and on the ISith of 
the following Mqy an inquisition was taken, and it wm 
found that Snow was possessed of and entitled uato a cer- 
tain piece or parcel of ground, and to seventeen mes- 
suages, &c. ibr the remainder of a term of forty years, 
under the Dean and Chapter of Westminster^ and which 
pierce of ground, and messuages, &c. were by the said 
Charles Snow^ before the said 82d day of Marchy mort- 
gaged to certaio persons for securing the payment of 
31S0/. and interest. On the 86th of Febmarj/ 1794, there 
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was an order to sell these premises, and Collins gave the 
sheriff notice to pay biro the 400/. which he had paid to 
Snow, On the same day the sheriff sold the.premises to 
the highest bidder. On the Slst of May^ 1794, CoUim 
obtained a rule to shew cause why he should not be paid 
back out of the purchase money the 400/. he had paid to 
Snow. On the 4 th of Jf/(y,17t)4,the J ttomei/' General sheW'- 
ing cause against the rule, and the rule was discharged; 
on what ground the rule was argued or was disebarged 
does not appear : but let us consider the case. In the 
first place it was an equity ; but observe what it was. Cot- 
lins by an agreement in writing became equitable owner of 
the leasehold premises; he agreed to buy them, and he 
was entitled on payment of the rest of the purchase 
money to have an assignment : but that was as owner of 
the equity, he had paid part of his purchase money, and 
he might right or wrong have called upon the crown to 
let him have the premises upon payment of 300/. more: 
but that was his only equity, as it appears to me by bis 
application to the Court. But he did not seek to enforce 
that equity. He demanded payment of the money he bad 
paid to Snow, and which Snow had a right to keep. If I 
buy an estate of A. and pay the money, A. has a right to 
keep the money ; if he will not give me the estate I have 
no right to the money back again ; but to the estate. 
However, if this could be considered as an equity, it was 
an equity only, and the relief could be given only in a 
court of equity. But it seems to me that as Mr. Snom 
had agreed to convey the estate to Collins, and he had paid 
part of the purchase money, Collins was equitable owner 
of the estate, but had no right to be repaid his 400/. The 
other case is the King v. Benson^ which happened in the 
year 1804. By an inquisition on one of the extents issued 
against Benson, the jury found that he was seised of a 

■ 

freehold messuage, &c. and that be had been possessed 
of the title deeds which were the subject of the pro- 
ceedings ; that Benson had placed those title deeds in the 
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hands of James Hall a8 attorney for Messrs. TomMns 1810. 
and Co., to enable him to prepare a security for a debt ^][gj[^^^ 
then due from Benson to Tomhins and Co., and for all v. 

further sums of money that might in future become due Gbnbral. 
from him to them, and for any bills they might accept for 
him, and that the deeds remained to the taking of the 
inquisition in the hands and possession of Hall for the 
purpose aforesaid: but Benson had not executed any 
security. You observe the finding of the jury is, that the 
deeds were deposited by Benson in the hands of Hall as 
attorney for Tomhins and Co., to enable Hall to prepare 
the security for that debt, and for other debts. Now if 
that was the case, it was not, according to the case of 
Norris v. Wilkinson^ (c) an equitable mortgage. Tomkhu 
and Co. however appeared and claimed the messuage or 
tenement in the inquisition named, and they pleaded 
that before the issuing of the extent Benson was well 
entitled as owner, and seised in his demesne as of fee, 
of and in the messuage, &c. and was also possessed of 
divers deeds, writings or specialties relating thereto, 
and being the title to the same, and being so respec- 
tively seised and possessed thereof, he became and was 
indebted to the claimants in a large sum of money, 
and that Benson being so indebted, he in consideration 
thereof and before he became indebted to the crown, 
promised and consented to mortgage the said messuage 
and tenement with the appurtenances, for securing 
amongst other things the repayment of the money so due 
to them, and delivered to the claimants the several deeds, 
writings, and specialties relating thereto, and being his 
title to the same then in his power or possession, as a 
security or pledge for the repayment of the money, and 
for the title of the said William Benson to the said 
messuage, and that such mortgage or security might be 
made : so that they mingled in their plea these things : 
▼iz. that before he became indebted to the crown^he 

(c) Ante. 
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promised to mortgage the premises to Tamkins and Co. 
to secure the money due te thera, and delivered to 
them the title deeds as a security or pledge for the re* 
payment of the money ;"— that is, stating il in the way 
of an equitable mortgage, <^ and that such mortgage, or 
security, might be made; so that, here they depart from 
the ground of their having put these as a deposit or. 
pledge : but they say that it was done in order that a 
mortgage might be made, which mortgage be had pro* 
mised to make ; ^^ whereupon Tamkins and CTo. becanM 
and continued legally possessed of the several deeds aod 
writings of the title to the said estate fi^r the purpose ef 
preparing such mortgage or security as aforesaid ;'' thaa 
follows an averment, ^Hhat TomAin^ became and oentinued 
legally possessed of the several title deeds and writings, 
the title to the said estate, for the purpose of preparii^ 
such mortgage or security as aforesaid, and entitled t# 
have the same made as aforesaid, and to have and ei^ey 
the said messuage or tenement under the same ;" so that, 
in truth, this plea does not state an equitable mortgage ; 
for if you look at their plea, it is impossible to say that 
they mean more than this, that the deeds were depo« 
sited with Sally in order to enable him to prepare that 
which Benson had promised to make. It seems that no 
proceedings were had for some time : but in December 
1804, a motion was made on behalf of the Crown for aa 
order to sell the estates of Benson^ of which the premises 
in question were part. Tomkins opposed this motion as 
to these premises. The judgment upon this part of the 
case is as follows : ^^ and as to the rest of the estates of the 
said William Benson^ seized into his Majesty's hands 
under and by virtue of the said writ of extent, it appear- 
ing to the Court that the title deeds which relate to Iht 
said estates are in the custody of Bagamin T amkims ^ 
John Colesy and John Maudty creditors of the said WU^ 
Uam Bemonj and who claim an equitable lien thereM^ 
for or on account of their debt due from the said William 
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Benson ; the Court do not make any order for the sale 
of those estates;" so that even upon this statement the 
Court seem to have hesitated. Then, in HUary Term 
1806, the AUomejf'Ckneral filed an information of trover 
against Tomkins and Co., on account of the detention 
of the title deeds, to which they pleaded the general 
issue, and upon the trial thereof Tomkins and Co. having 
proved the bondfde deposit of the deeds in their hands, 
or the hands of their solicitor, for securing such balance, 
a verdict, with nominal damages only, was entered in 
favour of the Crown, and Tomkins and Co. moved for a 
rule to shew cause why that verdict should not be set 
aside, and a verdict entered for themselves. It appears 
from these proceedings that this rule was afterwards dis* 
charged by consent, on the Attorney-General under- 
taking that no advantage should be taken of the verdict 
entered for the Crown, and that they should be at liberty 
to retain the deeds. Tomkins and Co. being advised 
that the question might be discussed atid decided by 
traversing the inquisition, pleaded to the effect I have 
before stated, and the question came before the Court on 
a demurrer by the Altorney-General ; and on argument 
a judgment was given in favour of the Crown. It is said, 
however, to have been declared by the Court that they 
gave judgment for the Crown, because Tomkins had no 
legal, but only an equitable, right ; and that the Court 
was bound to decide according to the legal right : and it 
appears to be a reasonable ground for the decision, for if 
it was any thing it was an equitable incumbrance, and 
could not be maintained at law. Then a bill in Chan- 
cery was filed by Tomkins against the Attorney-General 
and Benson^ stating these several facts; and Tomkins 
and Co. insisted upon their equitable rights. The At" 
tomey-Cfeneral put in the usual Attorney-GtneraVn an- 
swer, and Benson denied all the facts stated by the bill 
as formtog the ground of the equitable mortgage ; and, 
iberefore, that being read in a Court of Equity, of course 
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they could not grant an injunction on bill, and answer 
the facts, being denied by the answer. It is stated that 
Benson was afterwards indicted for perjury ; he was ac- 
quitted upon that indictment, and what became of it af- 
terwards does not appear : but there is no decision at all 
affecting this case, and beyond all question there is no- 
thing like a decision anywhere, having that effect. 

These cases, therefore, as it appears to me, leave the 
case as if they had not happened ; if they prove any thing, 
they incline to the proving that an equitable mortgage 
would have succeeded to a considerable extent ; but be- 
yond that they cannot be considered as applying at all. 
Upon these cases, however, I do not rely at all, and there- 
fore I must have recourse to the case as it stands by itselt 



Now seeing that these two cases, which were the only 
cases produced, do not, in my apprehension, affect this 
question, or the grounds upon which I feel myself obliged 
to consider this case, we are brought to the last question, 
whether taking it for granted that this is an equitable 
mortgage, and that equitable mortgages are good against 
the Crown in general, it is valid against the Crown in Um 
case at bar. It is quite clear that Mr. Jones was, before 
this deposit was made, liable to the process of the Crown 
in respect of the money which he received as collector 
of the taxes, and which was in his hands : but it does not 
follow that he is therefore that kind of debtor to the 
Crown, which would affect an equitable or a legal inter* 
est. If he was a debtor to the Crown by record, or one 
of the persons described in the 13th of Elix.j there is no 
doubt that whether it is an equitable or a legal mortgage, 
it would not have affected the Crown, for the right of the 
Crown would have accrued the moment be was a debtor 
on record, or under the statute of Elizabeth : but if he 
was not a debtor on record, as he dearly was not^ for he 
gave no bond to the Crown i and if he was not within 
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the statute of Elizabeth^ which is the only question re- 
maining^, then he was only a simple contract debtor ; and 
the Crown had no right to the estate until he became a 
debtor by record, which he did not become until the in- 
quisition was taken, and that was a considerable time 
after the deposit was made. 
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There was certainly a very considerable doubt in West' 
minster Hall before the case of the Attomej/'General v. 
Smith, (f) whether the Crown's debtor by simple contract 
and those who made purchase of estates from him were 
not in the situation of a debtor by record ; and any body 
who will look through that case must see that a great 
deal of industry has been used by the Court to shew that 
the doubt entertained arose from a mistake. That case 
of the Attorney-General v. Smith has not been doubted 
upon the present occasion ; it has been acknowledged to 
be consistent with the law. It will not be necessary for 
me to do more than to say, that I feel myself bound to 
follow a decision which I see made upon grave and 
proper consideration : but I have no difficulty in saying, 
that having examined the question not only now, but 
formerly, with a view to this particular subject, I have 
no doubt upon earth it is the only decision that ought to 
have been made under the circumstances of that case ; 
and, therefore, if Mr. Jones be not a debtor to the Crown 
by record, nor under the statute of Queen Elizabeth^ 
then I take it he is to be considered as a mere simple 
contract debtor. Now I have looked frequently into 
the statute of Queen Elizabeth^ and I cannot myself 
entertain any doubt that he is not at all within that 
statute. I do not see one word in that statute which 
applies to the case of Mr. Jones ; he was not appoint- 
ed by the Crown ; he was not a servant of the Crown ; 
he was appointed by other persons, he gave no secu- 

(/) Sogden'syendort and Parchaiers. Appendix U. No. x?i. 
Ed. 1818. 
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rlty to the Crowo, the security lie gave was to other 
persons. Although beyond all doubt he was liable to pay 
to the Crown ; he was subject to the process of the Cfowo^ 
as every one is who has money of the Crown in his 
hands qudcunque vidj yet there is nothing in his case 
which can bring him within the meaning of the statute 
alluded to. 



The statute of U Elizabeth throws a great lif^t oo the 
conftruetioa to be put on the ISth of Elizabeth; for 
that act goes to shew that a person not immediately a 
debtor to the Crown in the way pointed out by the sta^ 
tule of 13 Elizabeth might become so by specialty ; ii 
Barnes a perso* who was not in that condition : so 
that if an act of parliament was made for the purpose of 
introduciag a person who is not immediately to be ooa* 
tidered as a debtor by record to the Crown, it is evideat 
Oat the other act of tlie ISth of Elizabdh did Hpit meaa 
to iselttde any but tikose who were immediately debtors 
to the Crown. If Che statute of 13 Elizabeth wer0 unt^ 
ficitit to reach a person made liable by 14tii of £/is#- 
beAy it must be considered applicable to the preaent 
ease : but if it wae not considered in 14 Elizabeth that 
the person there made liable, was liable under IS £fisiF 
heihy then it is quite clear that no person in that sitoatiQa 
cottld be liable. 



Under diese circwnstancee, it appeacs to me that the 
plaintiffs are entitled to the relief whidi they praf. 
Mr. Ward having agreed to bay the eatate, I moat da* 
claee that the plaintifia are entitled to be considered as 
equitable mortgagees on this property U^ the extent of 
1000/. and interest ; and it must be referred to the Mas- 
ter te take an account of the 1000/. and ioteresti and it 
must be decreed that Mr. Ward perform his poichaae 
apecifically s that be pay out of his {lurchase money what 
shall appear to be due of the 1000/. and interest to the 
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present plaintiffs, and that the residue be paid to the 
Crown. The plaintiffs are to receive principal, interest, 
and costs of course. 

Mr. Jervis. It is also a part of the prayer, that if the 
amount of the purchase money is not sufficient, the 
plaintiffs may have an account of the rents received in 
the mean time. 
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Lord Chief Baron, 
You are entitled to be paid in any way, you must have 
an account of the rents and profits received by the crown, 
ir the purchase money is not sufficient to pay the prin- 
cipal, interest, and costs. 



The Court doth declare that 
the plaintiffs are entitled un- 
der and bj virtue of the bond 
and declankdon in the plead- 
ings mentioned, and the de- 
posit of the title deeds accom- 
panying the same, to be and 
to be considered as equitable 
mortgagees of the honse and 
premises in Dowry Square, in 
the pleadings mentioned for 
securing them, the payment of 
1000/. and interest doe thereon, 
in preference and priority to 
the right of the King's Majesty, 
or of his Majesty's Attorney- 
GenertUf nnder andf by virtue 
of the writ of extent issued 
against the defendant WUUam 
Jones, in the pleadings also 
mentioned ; and it is ordered,' 



adjudged, and decreed, that it 
be and it is hereby referred to 
AM Moyse^j Esq* the Depat j 
to his Majesty's Remembrancer 
of this Court, to take an ac- 
count of what is due to the 
said plaintiffs for principal and 
interest on their said security, 
and to tax them their costs of 
this suit, and otherwise in- 
creased in relation to the said 
security; and the Court doth 
declare that the said plaintiffs 
are entitled to be paid what 
shall be found due to them for 
principal, interest, and costs as 
aforesaid, oat of the purchase 
money arising by the sale of 
the said estate and premises 
purchased by the defendant 
l)anver8 Ward^ under an order 
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of this Ceurti bearing date the 
5th day of May^ 1815, made in 
a caase, << The King t. fVm. 

the 
same accordiDglj; and the 
Cooif doth also declare the 
defendant Richard Brickdale 
Wardj the trustee of the term 
of 1000 years in the heredita- 
ments in the pleadings men- 
tioned, 18 and is to be con- 
sidered a trustee of the said 
term for the plaintiffs, for the 
better securing to them what 
shall be found due on their 
•aid security. And it is fur- 
ther ordered, adjudged and de- 
creed'by the Court, that when 
and so soon as the said de- 
fendant Danvers Ward shall 
haTe completed his said pur- 
chase, and paid his purchase 
money into Court in trust in 
the said cause << The King 
T. W. 3on€»;^ that the said 
Deputy Remembrancer do pay 
ihereont to the said plaintiffs 
what shall be found due to 
them for the principal inte- 
rest and costs upon the ac- 
count hereinbefore directed, 
and pay the remainder of the 
said purchase money (if any) 
to the ose of His Majesty, and 
upon payment to the plaintiffs 

• 

of what shall be found due to 
them for principal, interest 



and costs as aforesaid, the 
plaintiffs and the said defend- 
ant Richard Brickdale Ward^ 
and all proper parties, are to 
join in and execute proper con- 
reyances to the said defendant 
Dafwers JVardy which are to 
be settled by the said Depntj 
Remembrancer, in case the 
parties differ about the same ; 
and thereupon it is ordered by 
the Court, that the said plain- 
tiffs do deliTOr up all title 
deeds and writings in their 
custody to the said defendant 
Danvers Wardy but in case the 
purchase money for the said 
hereditaments when paid into 
Court shall be insufficient for 
payment of whfit shall be fonad 
due to the plaintiffs upon th«h- 
said security for principal in- 
terest aod costs as aforesaid| 
it is ordered and decreed bf 
the Court that it be and It b 
hereby referred to the said 
Deputy Remembrancer to io« 
quire and report to the Conit 
who has receiTod the rents and 
profits of the said estate, rince 
the same was seiied into the 
hands of His Majesty nndtr 
the said writ of extent, and by 
what authority, and to what 
amount, and what has bocoase 
thereof, &c. 
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KIRKBANK v. HUDSON. ^pW/21. 

ALay 10. 

ICHARD DICKENSON, by his will dated the A testator 
Sthof Ji//y, 1816, after giving certain specific and gj^ofhS* 
pecuniary legacies, and appointing Thomas Hudson and personal es- 
Samuel Hudson^ clerk, his executors in trust thereof, maintenance 
expressed himself in the following words, viz. "I do andendow- 

, . , 1 . ■ . 1 mi rw J inent of two 

hereby give and devise unto them the said Thomas Hud' fchools&c. 

son and Samuel Hudson, their heirs and assigns, in trust, J^^^Jg^i^^i^^* 
all BQch freehold and other messuages, lands, tenements, aconvenient 
and hereditaments, as are vested in me by way of mort- ney*8hau"be" 
gage, to the intent that they may be enabled to reconvey collected and 

.1 « J A • 1. lai^ out in 

the same, and do every necessary act concerning such ^^^^ purchase 
mortgages respectively, without making any application of a freehold 
to my heir or heirs at law ; and after the payment of my tobea perpe- 
just debtflip funeral and testamentary expenses and lega- '"*\^ T" 
cies, and the costs and charges attending the execution supportof the 
or performance of the trusts of this my will, I give and ^^^^^le b^^ 
bequeath all the rest of my monies, goods, cifccts, and quest is void 
personal estate whatsoever, to be a perpetual endow- g^^^Jg^ * 
ment or maintenance for two schools, one in the parish 
of JLamplughj and the other in the parish of Casilecar* 
roc^, both in the county of Ci/i72Aer/a/2(// and I appoint 
the said Thomas Hudson and Samuel Hudson, and the 
survivor of them, and the rectors for the time being of 
the said parishes of Lamplugh and Casllecarrock, and 
their successors for ever, patrons of these two schools, 
with full power to present a schoolmaster to each of them 
whenever a vacancy may happen : and I will and direct 
that each of the said schoolmasters shall teach ten poor 
scholars in each of the said parishes without any gra- 
tuity, fee,' or reward, otherwise they shall not be en- 
titled to receive their annual stipend, which said poor 
scholars shall be chosen by the principal inhabitants of 

U 
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18IS. each parish ; and I do order and direct that roy revenue 
and income^ or the annual proceeds or interest of the 
net residue of my personal estate, shall be divided equally 
Hudson, between the two schoolmasters, share and share alike; 
I give my library or collection of books to these two 
schools for the use of the schoolmasters, to be divided 
equally at the discretion of my executors ; and I desire 
that my books may not be lent or lost, ^or abused, 
but kept in good repair and in regular order with a 
catalogue constantly at each place. I give the two 
liookcases in which the said books are deposited, one to 
each of the said schools ; and / recommend^ that at a 
convenient time my money shall be collected together 
and laid out in the purchase of a freehold messuage aod 
tenement, or lands which are freehold, to be a perpetual 
endowment for the said two schools, by an equal portion 
to each of the schoolmasters iu every year after all io* 
cidental expenses are paid, provided and my will is, that 
roy estate and effects so vested in trust shall be suffeied 
to accumulate until the annual proceeds shall amoaot to 
100/. per annum for each schoolmaster, and then the net 
annual proceeds shall be applied in the endowment of 
the said two schools as aforesaid ; and when the trust re- 
posed in my two friends Thomas Hudson and Samvd 
Hudson^ through length of time, or mortality, or aajf 
other cause, may cease, my said estate and effects aball 
vest in^ and the like trust shall descend or devolve upon 
the rector of Lamplughy and the rector of Casikcarrod^ 
and their successors for the time being, for ever, as troi* 
tees, or agents, or patrons for the said two schoob ; and 
I give and bequeath all my property as aforesaidf in 
trusti to my said executors for the usea before ex- 
pressed/* 

Aftar the death of the. testatcfr bis will was pmved hj 
Ijlfk executory a^d the present suit was instituted., by his 
next of kin against his Majesty's Attornej^-Generaif ibr 
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the purpose of having the above beqaest of the repidue 1819. 
of bis personal estate declared void under the 9 Geo. 2. 
c,36. 



KiRKBANK 

Hudson. 



Mr. Jercis and Mr. Harrison for the plaintifls. 

Mr. Raithhy for the Attorney 'General. 

« 
Mr. Martin and Mr. Lynch for the other defendants. 



Lord Chief Baron. ^•J' *^- 

This is a bill by the next of kin of the testator, Jfil* 
Ham Dickenson^ for an account of his personal estate, 
he having given part of it to a charity. 

That which was out upon mortgage clearly belongs to 
the next of kin, as, according to the statute, it could not 
pass. The only question is, whether the bequest of the 
rest is not also void ? 

The residue of the personal estate is directly given to 
be laid out in land ; and if the will had stopped at that 
direction, there could have been no doubt on the subject : 
but it is said that there is a discretion in the trustees, 
either to lay the money out in land, or to leave it as per- 
sonalty. 

The testator gives all the residue of his money, goods, 
effects, and personal estate whatsoever, to be a perpetual 
endowment or maintenance for the two schools in ques- 
tion, and appoints certain persons to be patrons of the 
schools^ and then gives directions respecting the appoint- 
ment of schoolmasters, and their duties. So far there is 
no doubt but that the bequest to the school is valid : but 
then he goes on to say, ** I recommend that at a conve- 
nient time my money shall be collected together and laid 

U2 
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I8I9. out in the purchase of a freehold messuage and tenement, 
or lands which are freehold, to be a perpetual endow- 
ment for the said two schools, &c." and the question 

HvosoN« arises, whether these words are mandatory ? for if they 
are the whole bequest is void. 

The cases of Sorresby v. HollinSy (a) and Grimtneii r. 
Grimmeti, (b) aiford the foundation of all the arguments 
which have been used in favour of the charity : but it is 
to be recollected, that in those days there was a greater 
inclination in the Courts to support charitable bequests 
than there is at present. This inclination was first 
broken in upon by Lord Northwgton in Attomet/^Ctene^ 
ral V. Tyndall (c) 

In Sorresby v. HoUins^ the testator directed his exe- 
cutors to settle and secure by purchase of lands of inhe- 
ritance, or otherwise^ as they should be advised out of hii 
personal estate; an annuity of 50/. to be paid yearly and 
distributed in the manner which he directed. Notwith- 
standing the deference I entertain for the opinion of 
Lord Hardwicke, I must say that I should have con- 
ceived these words to have been imperative, but he has 
decided they were not so ; and in Grimtneii v. GrimmeU 
he lays down the law thus : " It was said, the rule of 
construction as to the devise of money to belaid out in 
lands is the same now as it was before the statute of 

9 mortmain. That is true. But suppose the trustees in this 
case would not act, the trust would devolve on the Court, 
liod I would order the money to be placed in the funds 

^and not invested in lands. Sir Joseph Jekyll always did 
so before the statute.*' From this it appears, that where 
the words of the will left it to the option of the trustees 
whether they would lay the money out in land, or conti- 

(or) 9 Mod. VIX. cited Amb. (6) Amb. 210. 

Sll. (c) Amb. 015. 
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nue it as personalty, the Court before the statute would 1819. 
have exercised the trust by continuing it as personalty ; 
and that after the statute the Court would not depart 
from that rule. This brings the question here to whe« 
ther there is any option given to the trustees. 

Several cases have been decided upon points of this 
description, Grieves v. CasCy (d) Blandjbrdv. fachereUf(e) 
English V. Ord. (f) 

And they all turn upon the circumstance of the recom- 
mendation to the trustees being mandatory. 

It appears to me, that in this case the words of the will 
are imperative upon the trustees. In Pierson v. Gar" 
neiij (g) JUord Kenyon held that the words dying request 
were mandatory, and he refers to^Hartland v. Triggj (A) 
and Wynne v. Hawkins; (t) and he treats the word re* 
commend as having the same effect. In Malim v. Keigh* 
leyy (k) Lord Ahanley says, ^^ the question is whether 
there is any difference between ' recommend^* and ^ it is 
^y ^J/^^g request J* ^' Whether the former is not equal to 
the latter. If I was deciding upon the right of the words, 
I rather think ^^ recommend'*'* is stronger than ^^ desired 

The words in this case are, *^ / recommend that at a 
convenient time, &c." that means, I direct that at a pro- 
per opportunity ^^ my money shall be collected and laid 
out in the purchase of a freehold messuage, &c." Sup- 
pose he had given a sum of money to be laid out in land 
for the benefit of A., and that A. had died before it was 

(d) 1 Vez. J. 548. (A) 1 Bro. C.C. 141. 

(e) 4 Bro. C.C. 394. (f) Ibid. 179. 
(/) Highmore on Mortm. {k) 3 Vez. J. 335. and 629* ^ 

181. S. C. 

it) ^ Bro. C.C. 38. 
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1819. laid out, and this had been a bill filed by tbe beir at law, 
— can any one doubt but that as between the heir at law 
and the personal representative, it would go to the heir? 

HuMON. Can the circumstance then of this being a gift for a cha- 
rity make any difference ? The object for which the be- 
quest was intendedcannot have any effect. 

Under these circumstances, I am of opinioD that the 
words in question have rendered the whole bequest void 
under the statute, and that the plaintiffs, as nest of kin, 
are entitled to the testator's residuary personal estate 

Decree for plaintiflb* 



Jvrii2\,n. BOWMAKER v. MOORE. 

May 10. 

The obligee fXlHE bill was filed by one of the sureties in a repk- 
?n 1 S/Sr* -■- v"° *^^"^> *^ ^ discharged from his liability, lid 
band without for an injunction under the following circumstances, 

the know- 
ledge of the 
surely enter On the 19th of Jtfce, 1814, Peter Patrick Shireffbdat 

ment for a re- in the occupation of a farm called Porllinglon ffaU^ >o 

ference of all ^\^q county of Suffolk, as tenant to the defendant Ricluffi 

matters in d It- j v ^ 

pute between Moore^ at the yearly rent of 1695/. under an agreement 

ttem to arbi- ^^^ ^ lease, and having been -distrained upon by Moor^ 
afterwards for a year's rent then due, replevied and applied to tbf 
^wacol^i- plaintiff to become one of his sureties in the replevin 
vU acknow- bond, to which the plaintiff consented, and accordioglj 
obl^^M'sright oxecuted a replevin bond, dated the 23d otMarchy 181^ 

to distrain Tor ^ 

the sum awarded, »nd authorizing judgment of non pro$ to be entered up iitie 
ensuing term, which was a term later tnan that in which, according to toe sWW 
course, Judgment might have been signed. Held that the surety was diachirgei 
firom his obligation. 
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in the ordinary form, whereby he, together with SAirrjjf 181^. 

and one Treljsy who was a co-surety, became boohd to 

the chief steward of the liberty in the penal sum of 4000/. 

with the usual condition for making the same void, if Mwmi. 

SAfVr^ should appear at the next court to be holden Tot 

ihb liberty, and prosecute his replevin with effSsct, and 

make return of the goods if adjudged. 

At the time of the plaintiff executing the bond in ques* 
tion various disputes had taken place between Moore 
and Shireff respecting the terms upon which the farm 
was held, and another action of replevin was actually 
depending between them touching a previous distress 
which had been levied by Moore for the rent which 
became due in the year 1813. Of the existence of thid 
action the plaintiff had no information at the time of hid 
becoming surety. 

Shortly after the plaintiff had executed the replevin 
bond, the first replevin being ready for trial at the 
assizes, Moore and Shireff agreed to refer the matters in 
dispute between them to arbitration ; and as part of the 
arrangement entered into on that occasion, Shireff con- 
fessed judgment to Moore in the action of replevin 
pending between them in respect of the rent due in 1813, 
by way of security for the amount of what should bd 
awarded to be due from him by the arbitrators. 

By the articles of agreement which were signed on this 
occasion, it was agreed that the award should be made 6tk 
or before the 23rd otMayj 1814, but might be extended 
to the 24th ofJune at the discretion of the arbitratoirs. 
That Shireff should be at liberty to deduct all monies 
which should be awarded due to him in respect of his 
claims, &c. out of the arrear of tent then due or there- 
after to become due from him, and the' arbitrati^rs w^fa 
to appotilt a day for the payment of sueh rent or the 
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J8I9. balance thereofy and it was stipulated that ^' nothing 
^^^^^^^^ therein contained should extend or be deemed or con* 
^owMARER ptrued to extend so as to prejudice the distress made by- 
MooRB. Moore on the 19th of June, 1814, for rent anrear, or tQ« 
discharge the sureties of Shireff in the replevying of sncla 
distress, but that pending the reference no proceedings 
should be taken upon such distress/' 

The ab9ve agreement was not communicated to tl^ 
plaintiff. The parties however proceeded with the re^ 
rence ; and the arbitrators not having made their awaw- 
within the period limited by the agreement, the time w^ 
enlarged by Shireff and Moore to the 7th of Julj/j 18i4^ 
when the award was made, and thereby after awardiof 
certain deductions to be made in favour of Shireff^ \ht 
arbitrators appointed the 8th oi August next ensuing for 
payment of the balance due from Shireff for his rent or 
arrear of rent under the agreement of the SOtb of JiK^j 
1810. 

Notwithstanding the agreement which had been €0* 
tered into, and the pendency of the reference, the de 
fendant Moore on the Slth of April, 1814, removed tl 
plaint in the action of replevin, in which plaintiff \ 
become surety from the Court of the steward of 
liberty in which it had been commenced to the Coo 
Common Pleas by an accedas ad curiam, and on the 
of May following served SAtVf^ with a rule to ded 
the action, whereby according to the course of proc 
in such cases he became entitled to sign judgment 
pros for want of a declaration on the SOth of t) 
month, and immediately thereon to sue out a 
retamo habendo, Shireff however did not prof 
the replevin : but on the 22nd of August gave i 
in favour of Moore. The cognovit so given * 
following effect : ^^ I confess the defendant's f 
train for the sum of 1691/. 75. 6d. and hereby 
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I will not declare or take any other proceedings herein, vi^Sly 
but that the abovenamed defendant shall and may in case • 
defa.ult shall be made in payment of the said sum of v. 

1691/. 7s. 6d. on the first day of Michaelmas term next 
ensuing sign non pros in this action. Neither the money 
directed by the award, nor the 1691/. 7s. 6d. mentioned 
ID the cognovit f was paid by ShireffBi the time appointed; 
in consequence of which Moore on the first day of 
Michaelmas term entered up judgment in the action of 
replevin against Shireff^ and sued out a writ de retomo 
habendo directed to the high steward of the liberty to 
which an eloignment was returned. Whereupon Moore 
procured an assignment from the high steward of the bail 
bond entered into by the said plaintiff, and commenced 
an action upon it in the Court of Common Pleas. The 
plaintiff in Michaelmas Term, 1815, obtained a rule nisi 
in that Court to set aside the proceedings in this action, 
on the ground that Moore had by the reference given him 
to Shireffy and discharged the surety in the replevin bond. 
The Court however, upon hearing the case argued, dis- 
charged the rule, (a) The plaintiff then pleaded the above 
mentioned facts in bar to the action to which the defendant 
demurred, and the Court allowed the demurrer, (b) 

Having failed in his defence at law, the plaintiff 
instituted the present suit to restrain further proceedings 
on the bail bond, and to have it delivered up on the 
ground that Moore by entering into the agreement for a 
reference had virtually discharged the plaintiff from his 
suretyship. On the 33d of November^ 1816, the plain- 
tiff moved for and obtained an injunction till the hearing, 
upon the merits of the case as confessed in the answer of 
the defendant Moore^ (c) and the cause now came on to 
be beard before the Lord Chief Baron. 

(a) Moore o. Bowmaker, 6 Taunt. 379. i Mtrshall 83. S. C. 
(6) Moore v. Bowmaker, 2 Marshall 392. (c) 3 Price 31 4« 
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}819. Mr. Martim and Mr. Tkmey for the pltkitift 

Mr. Roupell for the defendant. 

Lord Chief Ba&on, 
In this case there have been already two deciiiont in 
the Coart of Common Pleas, which were advene to lli# 
plaintiff, and an injanction is now prayed to rettrain tli# 
defiMidant from proceeding; at law. 

» 

The case arises upon a replevin bond which the plate* 
tiflT executed as a surety for a person of the name of 
SInreff. The defendant was the landlord of Skirejfj and 
distrained upon him for rent; and the question is whethw 
under the circumstances the defendant has not forfeited 
bis right to me the plaintiff. 

On the ISth of Jufy^ 1810, the defendant agteed to tot 
a farm to Shireff^ and on the Sd of February^ 1813, he 
distrained for rent, which the tenant replevied. The 
case was removed from the local jurisdiction to the Court 
of Common Pleas, and was ready for trial at the Spring 
Assizes for 1814. In the mean time another distress had 
been taken and replevied, and on that occasion the plain* 
tiff executed the bond in question as one of the sureties 
for Skireff. When the first case came on for trial, an 
agreement was entered into between the defendant and 
Shireff for a reference of all matters in dispute between 
them to arbitration, pending which reference no proceed- 
ing was to be taken in the second replevin, which how- 
ever was not to be affected by it. The award was to be 
made on the Sdrd of May or 94th of June. That was 
the time agreed between them : but the parties afterwards 
enlarged the period till the 7th of July , at which tine 
the award was made. 

Pending the refere nc e, Moore in breadi of the agi^e- 
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ment sued out an accedas ad curiam^ and after the award 1619. 
\99l% made, that is to say on the S2d of August^ 183S| 
Shireff signed a cognovit upon which judgment was «.' 

entered upon against him, and a writ de retomo habendo ^^^^^ 
isBued. In consequence of the sheriff having returned an 
eloignment, an action was brought upon the replevin 
bond against the plaintiff, and the plaintiff now insists 
4bat he is discharged from all liability, because ibe 
parties have placed him in a different situation from that 
jn which lie ought to have been. 

Several points have been insisted upon in the coorae 
of the argument in favour of the plaintiff. The first is 
ttat of fraud: but no evidence of any fraud has been 
firoduced. The next is the cognomi; I do not however 
think that Ihe cognovit can be considered as in any^legrae 
affecting the plaintiff. It was not part of die original 
contract between the parties, that the surety should have 
any control. The only remaining question is, whedier 
tlie surety has been placed by the conduct of the parties 
in a different situation from that which he ought to have 
been in. 

The contract between a principal and his surety is, 
that the principal shall give the surety every advantage 
he legally can. It is said that one of the objects of the 
reference was to ascertain the time of the rent becoming 
due, and that any proceeding to ascertain the time could 
not prejudice the surety, and that it is to be remembered 
that the award was to be made on the 24th of June^ and 
that if the arbitrators had made their award at that time, 
the situation of the parties would have been the same : 
but although no prejudice is actually done to the surety, 
yet if I do an act which may prejudice him, I do not 
perform my part of the contract* 

The agreement was that no proceedings should be 
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1819. taken pending the reference, the consequence was, that 
if the terms of that agreement had been complied with, 
neither Shireff nor the defendant could have proceeded. 
Their not proceeding with the action n&tght have been 
very prejudicial to the plaintiff. It is to be supposed 
that when he entered into the bond he believed bis prin- 
cipal was solvent, and in this view of the tmse delay 
might have been extremely prejudicial ; it might be very 
convenient to Shireff^ but very inconvenient to the plain- 
tiff. I do not, think I am permitted to enquire whether 
any prejudice did actually arise ; it is sufficient that what 
has been done might have produced injury to the party. 

It is true the accedas ad curiam was sued out notwith- 
standing the reference; but that was in the breach of the 
agreement, and must be put out of the question : but even 
then the parties by enlarging the time till the 7th of 
Jufyy put it totally out of the power of them to proceed 
till after that time. Trinity Term would then be orety 
and no proceedings could be had till Michaelmas Term, 
and no trial would have taken place before the Spring 
Assizes in the following year. 

Under these circumstances it appears to me that a 
material alteration was made in the situation of the 
surety by the parties. If an obligee and principal in a 
bond of this nature for their own convenience pat the 
surety in a different situation from that in which he 
would have been placed if the usual course of proceeding 
bad been adopted, that will discharge the surety. The 
injunction must be made perpetual. After the two deci- 
sions at law in favour of the defendant, I cannot give 
costs. 

Decree for plaintiff without coats. 
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ATTORNEY-GENERAL v. LORD EARDLEY -rnness.ss. 

and Utbers. Jan.ii^ I88O. 

THIS was an inFormation filed by his Majesty's TheKinffin 
Aiiomejf'General against Lord Eardley and others, crowiThiwa 
to recover the value of the tithes ofcorn, hay, osiers, and general rirht 
other titheable matters, had and taken by the defendants ^f^\i i^^p^ 



from a certain portion of land called the Borough Fen, situate in e 
situate within the great level of the fens called the Bed' places. 

ford Level. The words 

*^ tHhes and he^ 

rediiamenit 

The information alleged that within the great level of ^"^^njlflfords 
the fens called the Bedford Level there were formerly of {^eaeral de- 
great quantities of low marsh and fenny lands, over- mnt!^l^r\ 
flowed and surrounded by water, which in or about the particnlar de- 
reign of his late Majesty Charles the Second were the thing in- 
drained and recovered from the said water, and had *®"|^*?|?® 
become and for many years past had been very good not pass iftike* 
arable, meadow and pasture ground; that the said fens ^V^' r 
and drained grounds, particularly the lands in question, ** iVtf" a suf- 
never did lie and were never taken or reputed to be ^^^inSiarre 
within the bounds or known limits of any parish, or the under the 
titheable places thereof, at any time before the draining ^^ j^^^ 
thereof, but had always been esteemed to be and were 9Geo.3.e.i6. 
txiraparochial ; and that no tithes or composition for 
tithes had ever been paid, satisfied or answered to any 
church or chapel, or to any rector, vicar, curate or lessee 
of any rectory, vicarage, church or chapel whatsoeveri 
but the Kings and Queens of this realm in right of the 
crown of England or their lessees ever since the drain- 
ing of the said lands had been entitled to and had or 
ought to have received all tithes both great and small 
arising, &c. in and upon the sajd fens and grounds as 
being extraparochial. 
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1819. That his present Majesty in right of his crown of 

^'^^^^^'^^ England was well and lawfully entitled to all and sin- 

General gular such tithes, and that the defendants being occupiers 

Ld^Emlbt ^f^®''*^^" lands within a certain fen or district called 

Borough Feny in the said great level called the Bed* 

ford Levels had taken various titbeable matters and 

things grown upon their said lands, without setting oat 

the tithes thereof for his Majesty, or making any com- 

position or satisfaction for the same. 

The information also stated that Lord Eardley was 
the owner or proprietor of all the lands in question, but 
had demised parts thereof to the other defendants as 
being tithe free, and engaged to pay them the value of 
any tithes which might be due in respect of the parts so 
demised to them, and to indemnify them against the pay- 
ment of any tithes in respect of their lands, and on that 
account had received a larger rent for such lands than he 
would otherwise have been able to procuie, and had 
therefore in fact received the value of the tithes which 
ought to have been paid to the King, and upon this 
ground the information submitted that his lordship as 
well as the occupiers of the lands was answerable for the 
value of such tithes. 

All the defendants by their answers admitted the per- 
ception of titheable matters, except Lord Eardley^ who 
stated that the only land in his occupation within Borough 
Fenj was a decoy which covered about 40 acres of the 
flm, which had always been under the management of 
some person, who received one half of the profits of the 
decoy for his trouble, and submitted that the King in 
right of his crown was not entitled to any tithes in 
respect of such decoy. 

The lands in question were admitted to be all exita<^ 
parochial. But the claim of the croim to the tithes arising' 
upon them was resisted by the defendaats-on IbreegrottttdM 
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1. Becauee tbe crown is not entitled generally to the 1819i 
tithee of extraparockial laadH. v^^'V^^i/ 

^ Attorwet- 

Obmekai; 

S. Because the tithes in question were expressly granted ^^ s^^dlov* 
io the 2d of William and Mary^ to the Earl of Tar^ 
rnngtan, from whom Lord. £ard/ey derived title. 

S. Because the right of the crown, if any, was barred 
bj the 9 Geo^ 3. c 16. commonly called the Nullum 
Tempus Act, 

The SolicHor-General for the crown, in the first in* 
stance, relied upon the general right of the King to the 
tithes arising upon all lands iii extraparochial places. 

Tbe evidence for the defendants consisted, ist. of the 
grant to Lord Torrington under whom they claimed, which 
was made by letters patent under the Great Seal, dated 
the 14th o{Mat/y in tbe 9dof William and Marj/^ 1690, 
whereby in consideration of the good and faithful service 
of'Arthur, E^rl of Torrington^ and for the better support 
of tbe honour and dignity they had conferred upon him, 
the King and Queen of their certain knowledge^ mere 
motion^ and special favour j granted to him and his heira 
all those parcels of ground (therein particularly de« 
scribed) containing 10,000 acres more or less lying in tbe 
great level of the fen called Peterborough or Bedford Le^ 
vely extending into the counties o( Northampton, Lincoln^ 
Munlingdon^ Cambridge, and the Isle of Ely, which by 
liters patent of King Charles the Second, dated 14th of 
Dec. 1661, were granted to the late King James the 
Second, then Duke of York and his heirs, and afterwards 
by letters patent of the said King James the Second^ 
dated S8th of Auguii^ 1685, were granted {int. al.) to 
hawrenee Earl o{ Rochester^HenryE^rl ot Peterborough^ 
Sidney Lord GcdolpKn^ Robert Werden^ Esq. and Sir 



*74 CASES IN THB EXCHEQUER. 

1819. Edward Herberiy Knt. and their heirs, for the life of the 
^^^^^^^ late Queen Marv, consort to the said late King James 
General the Second, in trust for the said late Queen, and all 
Lo. eTsolbt. ^'*^ lands and hereditaments ^ parcel of the 10,000 acres in 
Peterborough Level or Bedford Level aforesaid, or which 
by the said recited letters patent, of King Charles the Se« 
cond, were granted to the said King James the Second, 
when Duke of Yorkj and his heirs, (all which premises 
are therein mentioned to be of the clear yearly value o 
3000L beyond all charges, reprizes and deductions what-^ 
soever,) and all messuages, mills, houses, edifices, struc'— 
tures, barns, stables, dovehouses, sheds and buildings 
whatsoever, in or upon the premises, or any of thens 
theretofore erected and built, and all gardens, orchards^ 
tofts, crofts, cottages, lands, tenements, meadows, pas- 
tures, feedings, commons, demesne lands, wastes, tithes^ 
oblationSf obventionsy waters, watercourses, pools, dams, 
rivers, streams, fishings, mines, quarries, rents, revep 
sions and services, estovers, common of estovers, tolls, 
customs, rights, jurisdictions, liberties, franchises, privi- 
leges, profits, commodities, advantages, emoluments and 
hereditaments whatsoever, with all and singular their and 
every of their appurtenances, of what nature or kind 
soever, or by whatsoever names the same are or have 
been called or known, situate, lying and being, or at any 
time reputed, taken or known to belong unto the said 
pieces or parcels of ground and premises, thereby granted 
or mentioned or intended to be granted, or any of them, 
within the said several counties of iVbrlAamp/oif, Lincobiy 
Huntingdon^ Cambridge^ and Isle of Ely aforesaid, or 
- any of them, or elsewhere commonly called or known 
by the name or names of the 10,000 acres in Peter^ 
borough Level or Bedford Level, and the reversion and 
reversions, remainder and remainders, rents, issues, and 
profits of all and singular the premises, and of every part 
and parcel thereof, with all such and the like powers, juris- 
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dictions, rights, franchises, liberties, customs, privileges^ 1819. 
advantages, profits, emoluments and hereditaments what- j^^^^^^ 
soever, and in as full large ample and beneficial manner general 
to all intents and purposes as the said late King James ld.eardusy* 
the Second, or the said Lawrence Earl of Rochester^ 
Henri/ Earl of Peterborough^ Sidney Lord Godolphin^ 
Robert Warden^ and Sir Edward Herbert^ in trust for 
the said late Queen Mary^ or any other person whatso*" 
ever theretofore holding or being seised of the premises, 
had, or ought to have held and enjoyed under the said se- 
veral recited letters patent, or any other grant or con- 
firmation thereof by the said late King Charles the Se- 
cond, or by King James the Second, theretofore made, 
or by virtue of any act of parliament, or by reason of 
any prescription, usage, or custom theretofore used, or 
by any other lawful way or title whatsoever, and in as 
large and ample manner as their said Majesties, their 
heirs or successors, could or ought to have enjoyed the 
same in case the said grant had not been made. Except 
and always out of such letters patent reserved all and sin- 
gular royal mines and mines of lead and tin within or upon 
the premises, or any of them, to hold unto the said Ar* 
thur Elarl of Torrington^ his heirs and assigns for ever, 
from and immediately after the death of the said late 
Queen Mary^ or the surrender and forfeiture, or other 
sooner determination of the said estate of the said Earl 
of Rochester and others, in case the said grant to thejn 
be good and valid : but if not good or determined, then 
from and immediately after the making of this grant, 
to the only use and behoof of the said Earl of Tarring- 
ton, his heirs and assigns for ever, to be held of their said 
Majesties, their heirs and successors, as of the manor of 
East Greenwich^ in the county o( Kent^ by free and ccsm- 
mon socage, at the yearly rent of \Ss. 4d. payable to the 
receiver general for the county of Ifuntingdon for the 
time being, in lieu of all rents, services, and demands 
whatsoever, with all arrears of rent, mesne profits, and. 

X 
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is 19. sums of money then outstanding and unpaid by reason 
^*^^^^^^ of the premises. 

Attornev- 
Gr.veral 

Ld Earolbt. '^^^ ^^^^ document produced was the will of Arthur 
Earl of Torrington, dated the I7tb March^ 1716, bj 
which he devised all his freehold estates to Henry CKn^ 
ton^ Earl of Lincoln^ for life, with remainder to his first 
and every other son in tail. 

It was then proved on the part of the defendants that 
Henry Clinion^ Earl of Lincoln^ died, leaving Henry 
Earl of Lincoln, his eldest son, who afterwards sofiered 
a recovery of the lands, &c. comprized in the letters pa- 
tent, and by indentures of lease and release of the IStb 
or 13th oi October, 1744, limited the same lands subject 
to certain previous charges, to himself for life, with 
remainder to his first and other sons in tail. 

It also appeared in evidence, that in the 89tb Geo. II. 
an act of parliament was passed for authorising the sale 
of the lands in question ; and tliat under that act they 
had been conveyed to the present defendant Lord JEanf- 
ley, then Sir Sampson Gideon, 

To rebut the presumption arising from these pfoo6 
in favour of the defendant, evidence was produced oo 
the part of the Crown, from which it appeared that King 
Charles the Second, by letters patent dated the 13th iVb- 
vember, 1660, demised the tithes of all extraparocbial 
lands in the great level of the fens, called the Bed/brd 

Level, &c. to Sir William Berkley and Sir Cror- 

eoigne, to hold to them^ their executors, administrators, 
and assigns, for the term of 31 years, yielding' and pajfing 
therefore to his Majesty, his heirs or successors^ one- 
fourth of the annual profit of such tithes. That by other 
letters patent of King Charles the Second, dated 14th I>e« 
eember, 1661, which were recited in the grant to Avtkmr 
Earl of Torrington^ihe King granted the 10,000 acres in 
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question to his brother James Duke of York^ bis heirs 1819. 
and assifi^ns for ever : and that on the 28th August^ 1685, ^''^^^^^^ 

Attornby- 

James the Second granted the same 10,000 acres which general. 
had been granted to hira when Duke of Yorky ^y ^^^ ^i^y^-^lnnj^r. 
preceding letters patent to Lawrence Earl of Rochester 
and others, their heirs, &c. during the life of his consort 
Queen Mart/y in trust for her or her assigns. 

In these grants the description of the lands, &c. granted, 
were the same as that in the letters patent to Arthur 
Earl of Torringtofij except that, in the general words, 
the word tithes was not inserted. 

It also appeared that on the 9th November^ 1703, above 
twelve years after the .grant to I^rd Torrington, Queen 
Anne by letters patent demised the tithes of all extrapa- 
rochial lands within the great level, called Bedford Levels 
which had been comprized in the lease to Berklet/ and 
Gascoigncy to Samuel Hastings^ Gent, for the term of 31 
years from the date of such letters patent, which letters 
patent and lease being granted in trust for Doctor ThO' 
mas Vemorty Hastings by deed assigned the same to him 
for the residue of the term of 31 years. That in March 
1719, Doctor Vernon by deed surrendered the last men- 
tioned letters patent to her Majesty, who thereupon by 
other letters patent, dated the S9th of March^ 1719, de- 
mised the same extraparochial tithes to Sir John Shaw^ 
Bart, his executors, administrators, or assigns, for the 
term of 31 years, with a reservation to her Majesty, her 
beirs and successors, of one-third of the annual profits. 
That in Michaelmas term 1712 following, Sir John Shaw 
as lessee of the Crown under the last-mentioned letters 
patent, filed a bill in the Exchequer against Robert Top^ 
ping and others, occupiers of extraparochial lands within 
the Bedford Levels under leases from Lord Torrington^ for 
an account of tithes taken by them from the Unds in their 
occupation, to which bill the defendants put in an an- . 

X8 
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I8I9. swer, in which they set up a modus of 4df. per acre^ 
^^^^^^^^^^ payable to the Crown in lieu of all tithes in extraparo- 

Attorney- , , . , 

General chial places within the level ; and that in May 1714 a 

Ld.£aroley. decree was made, by which it was decreed that the de- 
fendants should account to the< plaintiff for their tithes. 

It also appeared that on the 19th Jufj/^ 1748, Henry 
Earl of Lincoln being at that time tenant for life under 
the indentures of the I3th and 14th October^ 1744, pro- 
cured letters patent from the Crown, whereby all the 
tithes or tenths arising, &c. within the Bedford JLevelj 
were demised to him for the term of 81 years. These 
letters patent contained similar reservations to the Crown 
of one-third of the full annual value of the tithes granted, 
with those contained in the preceding leases to BerJcUy 
and Gascoigne, and Sir John Shaw^ with a proviso that 
if the Earl of Lincoln should not yearly duly collect and 
bring the tilhes^ thereby demised, in charge for the use 
of his Majesty, his heirs and successors, or should neg- 
lect to account for the one- third part of the value of the 
same, upon oath in manner therein mentioned, the g^ant 
should be void; ajid on the Sd May^ 1755, Henry Liord 
Lincoln executed an indenture of that date, wherebv* 
after reciting the last grant to him from the Crown, be 
granted an underlease of all the tithes in question, ex- 
cept those arising from lands in his own occupation, to 
Henry Readcy with a reservation to himself of (wo full 
third parts of the annual produce, and in the deed by 
which that grant was made was contained a covenant, 
whereby it was declared, that in case any of the occu- 
piers or owners should deny the right of the Crown to 
any such tithes or tenths, or the King's power tp make a 
grant of the tithes of any such lands to the said Earl a» 
aforesaid, or should refuse or neglect to pay, render, or 
set out any tithes for the same, upon any pretence what- 
soever, it should be lawful for the Earl to sue, and 
thereby to try the right of the Crown to such tithes so 
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to be denied or disputed, and to recover the same as 1 8 19. 
extraparochial tithes : and it was further declared and ^JJIJ^^JJ^ 
agreed that the said Henry Reade^ his executors or Genebal 
administrators, should not be entitled to take or receive Ld.£ardley, 
any tithes or tenths for any of the lands belonging to 
the said Earl of Lincoln^ his heirs, executors, or admi- 
nistrators, which then were, or thereafter might be, 
deemed extraparochial, or subject to the tithes or tenths 
granted in or by the said recited letters patent, but that 
he the said Htnry Earl of Lincoln^ his executors, admi- 
nistrators, and assigns, should be entitled to have, take, 
receive, or retain all the tithes or tenths of such lands, 
in such manner as if the deed had never been made. 

The copies of several accounts from the Auditor's Of* 
fice were also produced on the part of the Crown, for 
the purpose of shewing that the tithes in question had 
been duly kept in charge within 60 years previous to the 
filing of the information. The returns produced were all 
part oftheaccountsoftheReceiverS'General of the county 
of Lincoln; and the first purported to be a return of 
63/. lis. bd. received on account oF one-third of the an- 
nual profits of the extraparochial tithes within the great 
level, alias the Earl of Bedford's Level, Boiingbroke 
Fen, and Thomas Level, and in Thomas Monson's Level 
\tk the occupation of Robert Topping and the other de- 
fendants, in the suit brought by Sir John Shaw, for one 
year ending at Michaelmas 1715. 

The next return was of the casual revenue arising 
from one-third part of the tithes of the extraparochial 
lands in a place called Bedford Level, for 18 years, end- 
ingat Michaelmas 1744. Upon this the return was ^^ NiL^* 
Then followed several other returns to the same effect, 
from that period down to Ist October, 1770, upon all of 
which " Nil'* was returned. 
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1819. The Solicitor-General having rested his case on the 

^^^^"^ right of the crown to the tithes arising from lands in 

Gbheral extraparochial places^ 
«. 
Ld. Bardlet. 

Mr. Shadwell^ Mr. Sugden, and Mr. Sideboitom for the 

defendants, argued as follows : 

1. It has been asstimed by the SolicUor-Generalf that 
the crown is entitled to the tithes of extraparochial 
places : but there is no decision to that effect, except io 
the instance of places within forests, in 1 Rollers Abridg- 
ment (a) ; the words there are '^ forests et hujusmoiU.** 
The cases referred to are 32 Ass. pi. 75, and that of the 
prior or bishop of Carlisle^ which appears by the second 
Institute, (b) to have been adjudged in the 18 Edw. L 
all these cases limit the right of the King to tithes, to 
extraparochial places in forests, by reasqn of his right in 
forests. In the Doctor and Student it is said, that owners 
of lands in extraparochial places, may assign their tithes 
to what spiritual person they will. 



9. But if the King be entitled to tithes in extraparo* 
chial places, it is quite clear that the tithes in qaestion 
in this cause must have passed under the grant to Lord 
Torrington. It will not be denied but that where there 
are the words '^ of our certain knowledge^ mere moHon^'^ 
in a grant from the crown, the grant shall be taken as 
strongly against the King, as if a common person had 
made the grant, (c) Therefore in this case if there 
be any doubt, the grant is to be taken in the most 
liberal and beneficial sense. Although the words in 
the grant are not very accurate, yet still there is snffi- 
cient to shew that tithes were intended to pass. The 



(a) 1 Roll. Ab. 957. 
(6) 2 lost. 647. 



(c) Lord Chandos* case, 6 
Co. 56. Plow. 312. 
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word hereditamenl alone would be sufficient for that 
purpose, Dowse t. Reeve$(d). In 2 Roll. Abridgement, 
194, it 18 said ^^ that where the King grants all his lands 
and hereditaments, of such a priory in such a city, a mill 
whereof the King is seized with other lands, parcel of 
the said prioi^, shall pass by the general words, though a 
mill ought to be demanded by a writ in a special manner :" 
but here we have the word tithes to which no meaning 
can be attributed, unless we suppose it was intended 
that the tithes in question should be granted. What 
other tithes are there which can be comprehended in 
these words? In many cases things which are totally dis- 
tinct have been held to pass by general words, as adjunct 
or appendant to the land, as in Bronker v. Robothamy (e) 
where- under a grant by the crown of the manor of 
^^ Sandridge^ nee non omnia^ terras Sf tenementa sua in 
Sandridge dicto nuper monasteriopertinenC: nee non omnia^ 
terras et tenementa sua dicto manerio de Sandridge per^ 
iinenf :^* the manor of Newnam which extended into the 
parish of Sandridge was held to pass. A similar con- 
struction was put upon a grant of the crown in the 
Queen v. Lewis and Green, (f) Many cases of a similar 
description occur in Rollers Abridgment (g) and in the 
case of the Abbot of Strata Mercella: (h) it was resolved, 
that '^ where the Queen grants a manor to a man and his 
heirs, and within the same manor to have waifs, estrays, 
bonum et catalla felonum Src. dicto manerio sptctan:Sf 
pefiin^ : although the goods and chattels of felons can by 
no usage or time be appendant or appurtenant to a 
manor, yet they 8hall pass, although they were never 
•demised nor used with the manor." All these cases shew 
that by the insertion of a matter in the general words of 
a grant, that matter will pass, although it has no con- 



1819. 
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(d) 9 Bos. & Pul. 678. 

(e) 1 Leon. 120. 
(/) 1 Leon. 119. 



(g) 1 Roll. Abr. 184, 185. 
(A) 9 Co. 27. b. 2 Roll. Ab. 
194. 
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• 1819. nection with the subject of the grant. Upon the same 

^^^^''^^^ principle the tithes in this case passed by the general 

Attorney- , 

General Words. 



V, 

ho. Eardley. 



It is said that at the time this grant was made, the 
tithes were in lease: no lease however has been produced 
bP these specific tithes; the leases produced are all of 
tithes in the Bedford Level geueraWyj and there is no evi- 
dence to shew that the tithes in question were ever received 
by the lessee. Supposing however that they were in 
lease at the time of the grant, it is to be recollected that 
the lease was about to expire, and did actually expire 
within a year afterwards. The reversion of these tithes 
was therefore in the crown at the time of the grant, and 
we contend that the word tithes is sufficient to pass this 
reversion. 

3. But admitting that these tithes did not pass by the 
grant to Lord Torringtofiy we contend that the crown 
has not been in the perception of them within 60 years, 
and that it is therefore barred by the operation of the 
nullum tempus act. (i) It does not appear that there is 
any standing in charge, or insuper upon record within 
the period required by that act. The documents pro- 
duced are merely accounts from the auditor's office, and 
from these it appears that ever since the year ITIA, 
nothing has been received in respect of these tithes. 
Supposing however that this is a sufficient putting in 
charge within the second section of the Act, yet unless 
that has been followed up in the manner directed by the 
last section within the 60 years, it can be of no avail. 
Although by the second section, a putting in charge by 
the auditors appears to be sufficient to bring it within 
the exception, yet the last clause declares that no putting 
in charge or standing insuper^ &c. shall be deemed c^ 

(0 Geo. 3. c. 16. 
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putting ID charge and staDding insuper^ unless the manors, 1819. 
&c. so put in charge, &c. have been or shall be upon 

' Attorney^ 

some information, &c. ordered or decreed for his Majesty general 
within the space of 60 years. The true construction of ^^ eardley. 
the act therefore is, that although there has been a put- 
ting in charge within the meaning of the second section, 
yet unless it has been followed up by some suit or inform- 
ation within 60 years, the merely putting in charge 
by the auditors is a nullity. 

* The Soliciior'Generaly Mr. Clarke^ Mr. Roupell^ and 
Mr. Pembertan, for the crown. 

1. It has been contended that the right of the crown 
to tithes in extraparochial places is confined to such . 
places as lie in forests, and that when disafforested the 
tithes belong to the crown, not because of its general 
right to tithes in extraparochial places, but because of 
the right which it has by its prerogative over forests : 
but the effect of all the authorities is, that the right of 
the crown extends over all extraparochial places what- 
ever. Both in Comyns (k) and Bacon (/) it is so laid 
down expressly ; and the latter book refers to the S Inst. 
647. which has been cited in behalf of the defendants. 
In Wright v. Wright^ Xm) Sir Edward Coke states this to 
be the case, and gives the reason for it, and in Banister 
V. Wright (n) we find the same doctrine, which is also to 
be found in Toller (o) and other text writers. In no 
instance is this right of the crown to tithes in these 
places put upon the ground of the land in respect of 
which they are claimed, being part of a forest, but it is 
laid down in all the books that the crown is entitled 
jure coronas to the tithes of all extraparochial places 
whatever. 

(k) Com. Dig. 3. (n) Styl. 137. 

(0 Bdc. Abr. tit. Tithes, G. (o) Toller 13* 
(m) Cro. Eliz. 519. . 
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1819. S. These tithes haying been clearly the property of 

j[!j!J!^J[J^^ the crown preYioiisIy to the grant to Lord TarringUm^ 

GsNBRAL we are now to consider whether they passed by that 

Ld.Eardley. grant. 

It has been argued that wherever the words ex cerii 
sdeniid Sf mero moiu occur^ a grant from the crown is to 
be taken in the sense most favourable to the grantee : 
but all the cases shew that the King's grant notwith- 
standing these words shall not be construed to grant any 
thing against his intent, as in the case ot Alton Woods (p). 
Where it is observed that ^^ it is well said in Plowdea, 
fol. 333.(9) ^liicb is true, that when the patent is made 
ex gratia spedali cerid sdeniid et mero motUy (r) that it 
shall be favourably taken for the patentee : but that is as 
to the thing expressed in the patent which the words 
shew to be intended to pass, but the same will not make 
another thing pass which is not expressed.** There is 
nothing here to shew that tithes were intended to pas^ 
Brohker v. Rowbotham and the Queen v. Lewis and Chreen^ 
merely determining that against express words no fovoar 
is to be shewn to the crown : but on the other hand we 
have the case of the river Bonne (i), which proves that the 
King's grant shall pass nothing by implication. There a 
grant of the land adjoining the river was held not to 
pass the fishery, although there was an express reserva- 
tion of two thirds of the fishery. 

It has been argued that tithes will pass under the word 
hereditaments, and Tiowse v. Reeves^ and 2 Roll. Abr. 
194. have been referred to in support of that propositico. 
Dowse v. Reeves was the case of a devise ; the deed re- 
ferred to a will, and the Court were satisfied the inten- 
tion of the will was to pass tithes. The passage in 

ip) 1 Rep. 46. (5) Davis 55. Vin. Prerog. 

(7) Ante. 133. a. 

(r) 4 Rep. 35. a. 6 Rrp. 60. 
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Rollers Abridgment (0 amouDts to no more than this, 1819. 
that where the King grants all his hereditaments in A. ^-^^^^^^^ 
a mill in A. shall pass, and there is no doubt that under general 
the same words tithes in A. would pass. This grant ^^ eabdley. 
however is not expressed in such general terms; the 
hereditaments granted are expressly confined to such as 
were parcel of the 10,000 acres which had been granted 
to the Duke of York^ and which are described to be of 
the yearly value of 3000/. This clearly shews what 
it was the Crown intended to grant, we know that in the 
grant to the Duke of York the tithes were not included, 
and that in fact at the very time of that grant they were 
held by Berkeley and Gascoyne under a lease which did 
not expire till a year after the grant to Lord Torringion. 
But then it is said that the word tithes amongst the 
general words which follow will pass the tithes in ques- 
tion. But can it be contended that tithes which can only 
pass by a special description can pass as an adjunct to 
things, that have been expressly described ? It is to be re* 
collected, that at the time of this grant, the reversion only 
of the tithes was in the crown, and that all the crown 
was entitled to, was the rent reserved by the lease to 
Berkeley and Gascoj/ne. The grant contains no words 
to pass this rent, although all the rents accruing under 
other leases are specifically noticed. It is rather singular 
it should not have been noticed in the case of tithes of 
such great value. The argument used by the defendant 
amounts to this, because you can find no other tithes to 
answer the word tithes, which occurs amongst the general 
words, these tithes must have passed: but it is not 
necessary that every word in a general description should 
bave something to answer it, if it were what is to pass 
by the words oblations and obventions which follow. 
Nothing of that kind could occur in an extraparqchial 
place. The proposition we contend for is, that things in 

(0 'i Itoll. Ab. 194. 
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1819. gross will not pass when introduced in words of general 

^^^^*^^ description after a particular description of the thing 

Genbhal intended to pass, and none of the cases cited on the other 

Ld.EaVev. ®^^® ^" •"y w«y »™P"gn tl^is doctrine. 

It is very extraordinary that the. claim of Lord Tor* 
rtnglon^ or of those who derive title under him to these 
tithes, should never have been set up before. Even in the 
Quit filed against his tenants by Sir John Shaw^ the 
defence set up was, not this grant, but a modus of 4ci per 
acre; and it is in evidence that Lord Lincoln himself at 
the time he was in possession of these lands under the 
grant to Lord Torrington accepted a lease of these very 
tithes from the crown. 

3. But it is said, that even if these tithes did not pass 
by the grant to Lord Torrington y yet the defendants are 
protected by the operation of the nullum tempus act. («) 
The answer we give to that is, that the tithes were in 
lease under the demise to Lord Lincoln till the year 
1779, which is evidence of the right of the crown to 
them up to that time. At the expiration of that lease 
the title of the crown to these tithes in specie accrued, 
and ever since that time we have evidence to prove that 
they have been kept in charge to the present period 
according to the second section of the Act (ti). Putting in 
charge before the auditors is a suflBcient putting in charge 
to bring the case within the exception to that act. The 
last clause of the Act relates only to concealments, and 
has nothing to do with the present title. That the return 
of nil is a sufficient putting in charge within the Act has 
been decided by Mr. Baron Graham at nisi priusj in a 
case which was tried on the Midland Circuit, and no 
attempt was made by the counsel employed on that 
occasion to disturb the verdict which was given in favour 
of the crown. 

(u) 9 Geo. 3. c. 16. 
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Lord Chief Baron. 1820. 

This is an information filed by his M aiesty's Attorney* v^^^v^t/ 

, 11 Attorney- 

General against Lord Eardlej^ and other persons who oc- General 
cupy lands as tenants of Lord Eardlei/. Lord Eardletf ^d. Earoley. 
does not appear to have been in the occupation of any 
of this land himself: but it is said that he has received Jan. n, 1820. 
from his tenants the value of the tithes, and ought to ac- 
count for that value. 

It is admitted that the lands and tithes demanded by 
this information are extraparochial ; and it is said on the 
part of the Crown, that the King is entitled jure coronas 
to the tithes of all extraparochial places. The answer 
to this on the part of the defendants is, 1. That the 
King is not entitled generally to the tithe of extraparo- 
chial places. 2. That if he be, the King in this instance 
has granted the tithes in question to Lord Torrington^ 
under whom Lord Eardlej/ derives title. 3. The third 
ground of defence is, that if the title set up under Lord 
Torringlon cannot be sustained, the Crown is bairred by 
the operation of the statute 9 Geo. 3. c. 16. commonly 
called the Nullum Ttmpus act. 

1. With respect to the first objection, namely, that the 
Crown is not entitled generally to the tithes of extra- 
parochial places, according to the best view 1 can take 
of the case, I am prepared to say, that the Crown is 
entitled to tithes upon all lands which are extraparochial, 
unless a title to them can be made out by grant or other- 
wise. Tithes are a very special description of property ; 
they belong not to the owner of the land which produces 
them, nor to the proprietor of the animals whichyield the 
titheable increase, but to some other person ; and as far 
as we can trace they did not originally belong to any par- 
ticular person, but it was left to the discretion of the owner 
of the land to distribute them for the benefit of the clergy 
and other objects of charity. In process of time, but 
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1820. when in particular has not been accurately ascertained, 
^^•^^^^^^ it became part of the common law of the Jand that the 
General tithes accruing in different parishes should be applied to 
Ld.Eardley. ^^^ parson of each particular parish. We know that, 
according to the feudal system, all land is supposed to 
haye flowed from the Crown ; and any part which has not 
been disposed of by the Crown is by law held to be still 
in the Crown : but it does not appear from any thing we 
can find in the books, that in ancient times the Crown 
had any more interest in tithes than another person, ex- 
cept that being a mixta persona the King might claim 
tithes for his own benefit in his ecclesiastical capacity. 

It has been contended on the part of the defendants, 
that all the cases confine the right of the Crown to tithes, 
to extraparochial places in forests, by reason of his right 
in forests : but it is known that some forests, or parts of 
forests, are in parishes, and that others are extraparo- 
chial, which renders it difficult to ascertain why the 
tithes of forests which are extraparochial should belong 
to the Crown, when those which arise in those forests 
which are within parishes, belong to the parson, unless 
the right of the Crown extends to all extraparochial 
places : and I think that if we look through all the cases 
which occur in the books on this subject, we shall not 
have much difficulty in coming to the conclusion which 
has usually preyailed, namely, that tithes rn all extra- 
parochial places belong primd facie to the Crown. 

In RoUe's Abridgement (x) it is said, ** The King shall 
have the tithe in places which are out of any parish coaif 
en forests Sf hujusmodij and may grant them by his letters 
patents, and the patentee shall have them." This is 
certainly, when considered, a very general proposition ;• 
and amounts to this, namely, that the King shall have 

(x) 1 Rolle Ab. 657. 
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the tkhee in places which are extraparochial, as for in- 1820. 
stance forests et hujustnodu The words et hujuimoU ^*^V^^ 
must apply to something in the nature of a forest which g^nbraj.! 
is not within a parish. Then in the next case, {y) which ld.Eardlby. 
is that of the prior or bishop of Carlisle^ it is stated that 
the tithes of land within a forest which is out of any pa** 
rish belong to the King ; and then it .goes on to assign as 
a reason^ because he is ^^foresta prasdict^ villas asdificarcj 
ecclesias consiruerej terras assertarcj et ecclesias illas cum 
decimis terrarum pro vohmtaie sua cuicunque voluerii 
conferre potest^ eo quod foresia ilia non est infra limites 
alidyus parochimy This passage appears to qualify the 
preceding one, which is very general; it is there said the 
King shall have the tithes of the forest which are not 
parochial, and gives as a reason that he may apart lands 
and give the tithes to any body according to his will, 
which no other person could do by the common law* 

In Brooke^s Abridgement (z) it is said, that ^^ the King 
has the tithes of places in great forests, such as Jnglewood^ 
Rockingham^ Shirewood, et hujusmodi^ which are out of 
any parish, and the bishops shall not have them." Now 
this is equivocal ; the rule as here laid down inclines 
against the proposition which appears to arise out of it, 
as stated in Rolle. I should conceive hujusmodi in this 
case to mean such great forests as he had before-men«. 
tinned by name. But then we have the case of Banister 
T. Wrighty (a) which occurred in the 24 Ch. 1 . where it was 
said, that ^^ tithes which lie not in any parish are due to 
the King;'' that is a very general proposition. And then 
the case goes on, without qualifying or repeating the first 
passage, to say that ^^ the lands must be parcel of a pa- 
rish, either by prescription or by act of parliament, and 
that lands lying within a forest do not pay tithes, for they 

iy) 1 Rolle Ab. 657. 10. 

{%) Br. Ab. tit/ Dismes, pi. (a) Style. 137. 
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)S80. are in the hands of the King : but if the lands be disar* 
^[^^^^"^ forested, if they be within a parish, they ought to pay 

ATTORNEY" •,«•««»••• 

General tithes p( course to the parson of the pvrish, for the King s 
Lo. EARDLEr. "S^* wksonly for the time, while they were in his bands, 
the meaning of which must be, that if the lands be dis- 
afforested, that part only which lies within a parbb is to 
pay tithes to the parson : but that part which does not 
lie within a parish must pay tithe to the King, who by 
the first general proposition is stated to be entitled to the 
tithes of all places which do not lie in any parish. 

• In the second institute (b) it is said, that by the canon 
law the bishop is to have all tithes growing in lands not 
assigned to any parish within his diocese : yet this canon 
being against the law of the land never had allowance 
within this realm ; for in such parts of forests as are out 
of any parish the King shall have them. Here it is 
specified of forests particularly: but the first part of the 
passage is, that the Bishop is to have all tithes growing 
in lands not assigned to any parish by the canon law, 
but not by our law, for the tithes of forests, or any parts 
of forests, as are out of any parish belong to the King. 
It is quite clear he means that the general case which he 
put first should cover the whole. Sir Edward Coke then 
adds the case of the Prior and Bishop of Carlisle^ of the 
grant by Edward the First of the tithes ofJand in the 
forest o( Deane, which were not within any parish; upon 
which grant there have been two cases in this Court 
within my own recollection, in which it was generally 
conceded that the tithes in extraparochial places be- 
longed to the King. 

Sir E. Coke afterwards, (c) in commenting upon the 
statute S Edw. 6. says, that where the King ought to have 
the tithes within the wastes or commons in his forests 

(b) P. 647. (c) 2 lost* 651. 
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which are not within any parish, the branch of the statute 1819. 
he is then speakins: of, fifives the tithes of the increase pf ^•'^V^'V^ 
cattle to the parson of the parish where the owner dw^lU. gshmiai. 
Here the word forests is used : but I think the same ^^ ^i^^i^r, 
construction which I have put upon the previous passage 
must be applied to this. 

In Wright v. fVright (rf), Sir Edward Coke is reported 
to have said, that " before the Council of Ijateran tithes 
were not payable here to certain persons nor to places, 
which is the reason also why the King shall have tithea 
of lands out of any parish, because the council extended 
not to them/' Now although it appears in that report 
that Sir E. Coke was only counsel in the case, yet we 
know that the author of those Reports, as well as Sir E. 
Coke himself, states his arguments, if they were not con* 
tradicted, as understanding them to be founded on the 
law of the land, so that we may take this as what Sir 
Edward Coke without contradiction stated to be the reason 
of the King's being entitled to the tithes of lands in 
extraparochiai places. 

Sir Simon Degge^ (e) whom I have always understood 
to be a writer of authority on this subject, says *^ it haf« 
been resolved bolh by Parliament and several judgments 
at common law, that all extraparochiai tithes belong 
to the King, who is a mixed person, and capable of tithes 
at common law in pernancy." 

Comyns's Digested) puts the same construction upon 
the case as I have done; and in Bacon's Abridgment (g) 
it is said, that ^^ as the appropriation of tithes in con* * 
sequence of the decretal epistle of Pope Innocent III. 
extended only to parochial tithes, all the tithes of extra- 

(d) Cro. Eliz. 511. (/) Tit. Dismes 3. 

(e) Parson's Couosel, 227. (g) Tit. Tithes G. 

Y 
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1819. parochial places continued to be due to the Kin^i and 
^fjjjl*^^^^ consequently all extraparochial tithes of whieh no grant 
Gbneiul has been made are at this day due to the King/* 

V. 

Ld. Eardlbt. 

In addition to the authorities I have before referred 
to, we have that of Mr. Justice Blackstone^ who says, 
that '^ the tithes of extraparochial places are now by imme- 
morial custom payable to the King instead of the bishop, 
in trust and confidence that he will distribute them for 
the general good of the church." Upon the whole, there* 
fore, it appears to me, that in the cases referred to, the 
vford forest is used rather to express any sort of land 
not within a parish, than as confining the King's right 
to forests strictly so called. It is impossible to draw any 
other conclusion, unless some authority were produced 
which would not bear the same interpretation, which has 
not been done. 

When, however, I say that no authority for a different 
construction has been produced, I mean to except a chap* 
ter in the book called Doctor and Student, (A) which ap- 
pears to sanction the doctrine that the owners of land in 
extraparochial places may assign their tithes to such spi- 
ritual person as they please, as was the case with respect 
to all tithes before the decretal epistle by which persons 
were compelled to render their tithes to the parson of 
their own parish ; the authorities, however, which I have 
cited, appear to me to be entitled to greater weight than 
the Doctor and Student. We must also remember, that 
in the case before us the freehold of all these lands was 
in the King; and therefore, according to the doctrine laid 
down in the Doctor and Student, he might assign the 
tithes to whom he pleased ; and be has assigned them, as 
the Atlorneii/ General contends, to certain lessees, which 
takes from the defendants the benefit of that doctrine. 

(A) Dial. 2. Add. c. 12. p. 336. ed. 1787. 
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HaviDg established that these tithes were originally in 1819. 
the Kins:, we come, in the next place, to consider whether ^^^^y^^^ 

* Attorney- 

he has granted them away to any body else. The coun- general 
sel for the defendants contend, that it is immaterial to ^^ etirdlet. 
consider to whom the King has granted these tithes. If 
he has granted them at all, they are not in the Crown; and 
the very statement of the case made by the defendants 
shews that the enquiry whether the Crown is entitled to 
tithes in extraparochial places is merely a matter of 
speculative research, and has very little to do with the 
present question; It is clear from their statement, that 
the Crown "was entitled to these tithes from time imme- 
morial, and the title under which they claim is a grant 
from the Crown, and this precludes them from saying that 
the Crown never was seised of these tithes. 

The first instrument which has been produced is a 
lease dated the ISth of iVbi?. 1660. by which Charles II. 
demised to Btrkeley and Gascoyne all the tithes arising, 
&c. within the Bedford Levely ^^ and also the tithes of 
the lands lying without the boundaries of any parish, and 
not rightfully or lawfully belonging to any church, nor 
to any rector, nor proprietor in right of any church 
or rectory whatsoever, except the tithes of 600 acres 
theretofore demised and granted to Sir JV. Becker. To 
hold to Berkeley and Gascoigne for the term of 3) years, 
yielding one fourth of the annual value of such land*), &c.*' 
This leasewas made in the ISihof Charles I. Nov.9.; and 
in the 15th of Charles II. the act for settling the Bedford 
Level was passed, by which itappears that outof the 12,000 
acres belonging to the Crown, 2000 acres had been granted 
to the Earl of Portland. The King therefore had a free- 
hold in 10,000 acres only. In the month of December 
13 Charles II., being only one month ader the demise of 
all the tithes to Berkeley and Gascoigne^ King Charles 
makes a grant to the Duke of York and his heirs of 
certiijn lands amounting to 10,000, being all the lands 

Y2 
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1819. belongrog to ibe Crown, except the 13000 acres gr^oled to 
^^^^'^^ the Earl of PorilandL snbiect to a demise to Lord Ossory 

ATTORNEY" ' V . •* 

General for 31 years. Now this grant being made only a month 
Lo. Eardlby. ^^^^ ^^ demise of the •tithes to Berkelejf and GascoignCj 
and the word Ulhes not occurring in if, it is clear that 
the tithes were at that time in Berkeley and Gascaiguey 
hy virtue of their lease, whieh was to last till the 
year 1692. 

On the 28th of August^ 16Sd, the Duke of York ha^in^ 

become King, made a grant of these lands, «x|Mresaly 

mentioning them to have been granted to him by King 

Charles the Second, to iLord Rochester and otberalbr the 

benefit of the Queen. By this grant nothing passed, but 

that which had passed to the Duke of York by the grant 

of King Charles II. so that the Queen's trustees took the 

lands subject to the tithes, as the Duke of York had 

taken them before. It is vary evident that they did not 

pass either by the grant of King Charles to the Duke of 

York^ or by his grant to the Queen^s trustees : but that 

they remained in Berkelej/sukd Gascoigne till 1692, as there 

is no trace of any surrender from them. So that the 

Crown had only the reversion of the tithes expectant on 

these leases. 

After the expiration of the lease to Berkeley and 
Gascoigne^ the tithes became the inunediate property of 
the Crown ; and nothing appears to have been done with 
respect to them till the reign of Quean Anne^ unless we 
suppose according to the aigumeAit of the defendant's 
counsel that they were granted to Lord Torringion : hut 
laying that for the present out of the ifue^ioo, nothing 
appears to have been done with the tithes till the 9th of 
Dec, 170S, when Queen Anne demised the tithes which 
bad been formerly granted to Berkeley and Gascoigne to 
Samuel Hastings for 81 years, and on the 29th of MarcA^ 
I7l2y when we find other letters patent iff Qu0^n AnnCf 
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by vebicb, after reciting tbe i^rant to Hastings^ andtbat 1819; 
they bad been asstgaed by him la Doctor Vernon^ and by '"^^^v^^^ 

A.TTO RN K Y^ 

bint Har rendered to tbe Cn>wa in Tavourof Sir John Shaw^ GEmsRAL 
tbe same tithea are granted hy th® Q^eento Sir JoAit j^ ^^^^^ * 
S&aw for 31 years fironi tba% time. This lease would 
have continued till J 743. 

We now come to a rery important dooirmenl in- 
deed. The grant to Lord Tw/^ringian on which tbe 
defendantfl rely is dated ia 1690 : but in Michaelmas- 
Term ITld, being only a few months after tbe lease ta 
Sir John Shaw^ a suit was instituted by that genttemaff 
against 40 occupiers of (be laads which had been* granted 
te> Lord Totrington for the tithes of tliose very landi ; 
and those defendants instead of insisling upon a grad^ 
of tho<«e lithea to their landlord, which would excuse 
them of course from rendering (irthes to the lessee of the^ 
Crown, put in an answer in which they insisted upon a 
modus, and entered iiilo evidence to establish that mcdUs^ 
but tbe Court was ef opinion that such evrdmce ymsi 
iofluflBcieat; and ia Easier HQniij 1714, the Court direcled 
tm account of tithes i» kind;, so thcit in 1714 theneiaa 
distinct and concl«si<ve juds^n^t of thi» Court iA favour 
of tbe Cron n against tbe then defendants, they being at 
dMit time occupiers of tliese lands as tenants to Lord 
Torringtom. This decreet wae submitted to, and no ap- 
peal has ever been made against it. It has been sug* 
gestad that Lord Torringtaxt may not have been awwre 
that this suit was instituted : but I cannot act upon such 
a suppa^itiau. 

After this it seems that Lord Torringkm parted with 
the premises which had been granfcd to him by William 
and Mory/ and in 1714 they passed into tbe hands of 
Lord Lincoln^ who became poesessed of them as tenant 
for life. Thei lease of the tithes to Sir John Shaw 
expired in 1743, from which time they continued in the 
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1819. Crown until the 19th of July^ 1749, when, in con- 
^^^^^^^ sequence of Liord lAncoliCs application, a lease of these* 

Attorney* 

General very tithes was granted to Lord Lincoln for 31 jears, 
Ld. Ea&'oley. i*e6erving a rent of one third. This lease continued till 

1780. Now on the 2d of Maj^y 1755, Lord Lincoln being 
possessed of these tithes, executes a deed, in which after 
reciting the grant of the Crown, of the tithes to him he, 
by force . of his lease, makes an underlease of them to 
jRead, reserving to himself two thirds of the clear profit; 
and in that deed he covenants, that if any of the ooca* 
piers should deny the right of the Crown to such tithes, 
or should refuse to set them out, it should be lawful for 
Lord Lincoln to sue for such tithes as extraparochial,&c» 
This instrument I think would have been conclusive 
evidence against Lord Lincoln if he had been the owner 
of the fee : but it is said that Lord Lincoln was only 
tenant for life, and that therefore his act conld not bind 
the remainderman under whom the defendants claim. 
But, according to my apprehension, it is impossible to 
come to any other conclusion than that at which I have 
arrived. Supposing there had been no lease, and the 
Crown had instituted a suit against Lord lAneoh for 
tithes, and a decree had been pronounced against him, — 
would there be any doubt as to such decree being good 
evidence as to these tithes ? Do I not then see in this case 
that which is much more strong than a decree ? Though 
there is no decree against him. Lord Lincoln accepts 
from the Crown a lease of these very tithes, and under* 
takes to pay a rent for them ; and not content with that, 
he sub-grants it to Reade^ reserving an increase of profit 
to himself. This does appear to me to be a very strong 
piece of evidence in favour of the Crown. 

Thus we see the Crown has exercised a constant 
ownership over these tithes from the time of the Re- 
storation. In 1744, we have a decree inrlavour of the 
Crown in an adverse iuit. In 1749, we find mn^owner of 
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the freehold accepting a lease of these tithes to continue 1819. 
till 1780. We find him acting upon that lease which is ^^^^v*^*^ 
a strong corroboration, and there is not the least evi- (^jJeral " 
dence to shew that any other person has received or 
claimed title to these tithes. It is quite clear that till 
the lease to the Earl of Lincoln in 1749, the tilhes were 
always in different hands from the owners of the soil. 

We come now to the question arising upon the grant 
to Lord Torrtngton^ which is a very important document. 
It is & grant made by the Crown to Lord Torringionj the 
I4th of May^ 1690, in which these words occur: " Our 
will and pleasure is, and we do hereby of our more 
abundant grace, certain knowledge, and mere motion.'* 
With respect to these words I entirely concur with the 
observation of counsel, that there is a virtue attributable 
to them which does not belong to a grant of the Crown if 
they are absent ; and I am disposed to construe this as a 
transaction between maa and man. At the same time to 
prevent misconstruction, I must observe that there is a 
difference between a grant from the Crown with these 
words, and a grant from one roan to another. But 
construing this as a grant from man to man, I find it 
utterly impossible to persuade myself that it was in- 
tended to pass the tithes in question. The description 
of the premises is clearly of the 10,000 acres granted 
to the Duke of York by the letters patent of the 14th 
of December^ 1661, and afterwards by him granted 
to trustees for his Queen; and unless it can be con- 
tended that the tithes passed under the general words, 
^* All gardens, orchards, wastes, lilhes, oblations, obven- 
tions, waters, watercourses, &c.^' there is no pretence to 
say they were included in this grant ; and certainly the 
tithes would not pass by these general words. With the 
exception of the word tithes^ the descriptions in the 
grant all apply to land; none of them are consistent with 
the notion of a grant of tithes. The grant points out 
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revv^ions which existed in the land ; and not cHie word 
is imid as to ady rerersionanr interest in the tithes, the 
General reversion of which was then undoubtedly in the Crowo* 
Ld.Eardi.ey. -And then if we consider that soon after this grant was 

made^ a suit was instituted by Sir John Shaw agaibst the 
tenants of the person to whom that grant was made, and 
the bature of the defence to that suit, it is eyideat that 
at that time it was considered that the tithes had passed 
under (he lease to Sir J, ShaWf attd were actually the 
.j^operty of the Crown in reversion, though at the mo^ 
meat they were ia the hands of the lessee ; I cannot avoid 
cobsidering tiiat suft as a kind of contemporary construc- 
tion of the grant. 

A question then arises, whether the reversion paAed, 
the Inversion to these tithes being in the Crown at the 
tione the grant was made. Bat to this part of the case 
the oblervation I made respecting the grant of Lord 
Lincoln applies. I do not mean to say, that if there were 
any othet evidence to oppose it, it might not be answer- 
ed : but there being none in the present case, I cannot 
eome to any other conclusion than that to whkh I have 
arrived. 

But then it is said) that after the period when Sir JMn 

Shaw received the tithes in 1715, there is no evidence 

of Ihe Crowti, or its lessee, having received any tithes, 

or any compensation in lieu of tithes ; and that tfaoogh it 

appears the Crown had been in the habit of exerasiog 

ownership by granting leases, yet, as it received no tithes, 

the act of the 9th Geo. 3. c.i6. commonly called the 

Nullum Tempus Act, bars the present claim. To this 

it has been answered by the SoUciior-Creneral, that the 

act of the Crown in granting leases which come down to 

1780, is a sufficient assertion of its claim to take iiway 

Ae effect of that statute ; it is also contended, that the 

tithes in question have t>een constantly left in charge, 

I 
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and evidence is given of tbeir having been kept in charge 1819. 
for a period commencing 18 years previous to the year ^^^^V*^-/ 
1744. Now whether the act of granting leases in the genkral ' 
way in which these leases have been granted by the LD.EAaDLBr. 
Crown would support the title of the Crown against the 
act, from the year 1715, is a question which I have not 
been able to resolve : but if these lands have been in 
charge, they are unquestionably out of the statute. What 
does the act mean by being in charge? 

Sir Edward Coke(i)y in commenting upon theSIst 
Jac. I. says, ^^ duly in charge in judgment of law is the 
roll of the Pipe ; for although a note before the auditor, 
or any other person, may be a mean to bring it in ques* 
tion and to be put in charge, yet that is not in judgment 
of law said to be dulj in charge, unless it be in charge 
of the Pipe." He then says, in commenting upon the 
word insupevy ^^ It cannot stand insuper^ unless the thing 
in question were before dulj in charge.'' That was the 
construction put upon 2\Jac.l.c.2.i but in the 9th 
Geo^ 3. a proviso appears to be introduced for the ex- 
press purpose of altering the law as it formerly stood, (k) 
The proviso says, ^ that where the rents, &c. of any 
mstnors, &c. are or shall be in charge, by, to, or with any 
auditor or auditors, or other proper officer or officers of 
the revenue, such rents, &c. shall be held, deemed, and 
taken to be duly in charge within the intent of this act." 
The evidence here shews, that these tithes have been in 
charge with the auditors during all the time referred to, 
down to the present moment ; it seems, to me, there- 
fore, that unless you can displace the Crown by means 
of the grant to Lord Torrington^ there is no defence 
here ; and being of opinion that no use in the way of 
defence can be made of the grant to Lord Torrington^ 
there must be a decree against the present defendants. 

(0 3 last. 189. (Af) Sect. 2. 
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1819. The last clause of the act 9th Geo. 3. c. ]6. has been 

^^^^'^^^ very much relied upon on the part of the defendants, 

General as controlling the preceding clause : but I think it is 

LD.EAROLEY. ®"'y necessary to read the clauses together to shew that 

thev have no connection with each other. It is evident 
that the last clause was introduced as applicable to cases 
of concealment, which is not the case here. Therefore 
I am of opinion that the being in charge by the auditor 
is sufficient for the purposes of this suit. 

With ^respect to the case which has been cited as 
having been determined in the county of NorihampUntj 
although that is only a case at nisi prius^ and there cer^ 
tainly is not the same respect due to a nisi prius decision 
as there is to one in banc.y yet as it bears upon the point, 
and there is no other decision in any way opposing it ; 
it certainly is entitled to some degree of weight; and in 
this case I feel the more inclined to treat it with respect, 
when I see that the counsel who led the cause never at- 
tempted to disturb the verdict. I am very glad, there- 
fore, to avail myself of the opinion of the learned Judge 
who tried the cause, and of the acquiescence of the 
counsel to sanction the opinion I have formed upon this 
subject. 

I must decree against all the parties according to the 
prayer of the information, except Lord Eardley. It 
does not appear that he occupies, or ever did occupy, 
any of this land himself, except a decoy in which there 
were wild ducks, and I never heard that wild ducks were 
titheable. 
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1820. 
Between ^^^^VX^ 

EDWARD OLIVER and ANN his Wife, and THO- Granf Inn 

MAS MILWARD OLIVER, - - Plaiktifps. SIImo?' "' 

.vn FFeitmintter 

RICHARD COURT, THOMAS HILL, FRANCIS 
RUFFORD, GEORGE WALDRON, Clerk, and 
RICHARD STOKES, .... Defendants. 

THIS bill was filed for the purpose of setting aside a A purchase 
purchase made by an auctioneer, of an estate which tioneerofsQ 

he was employed to sell under the following circum- estate which 
'^ ^ ° he had been 

stances : employed to 

sell, set aside 
after a lapse 
By articles of agreement, dated the S3d of March^ of is years. 

1787, being the settlement made upon the marriage of 
the plaintiff Edward Oliver y with Ann his wife, the estate 
in question was agreed to be settled to the use of the 
plaintifi^ Edward Oliver for life, without impeachment of 
wastey except voluntary waste in buildings, with remain- 
der to the use of the plaintifi^ Ann his wife for life, with 
remainder to his first and other sons in tail. The plain- 
tiff Thomas Milzvard Oliver was the eldest son of the 
marriage. In the month of Marchy 1799, the plaintiff, 
Edward Olivery having become embarrassed in his cir* 
cumstances entered into a composition with his creditors; 
and by indentures of lease and release, of the S9th and 
30th days of Marchy 1799, conveyed certain other free- 
hold and leasehold estates which belonged to him, inde- 
pendently of those comprised in the settlement, to the de- 
fendants Hill and Rtiffordy upon trust, to pay his credi- 
tors the amount of their respective debts ; and afterwards 
by other indentures^ dated the I5th and 1 6th of May^ 
1801, in consideration of his being allowed by his cre- 
ditors an annuity of 150/. for bis life, he conveyed the 
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1830. messuages, hereditaments, and premises, comprised in 
his marriage articles, being the property in question in 
this suit, to the s^me trustees and their heir8,^r all such 
estate and interest as he then had^ or could by anymeans dis' 
pose of; upon trust to sell and dispose of the same, fogetber 
with the premises comprised in the indentures of the S9th 
and SOth of March^ J 799, either together or in lots or by 
public auction, or private contract, as to the trustees might 
seem expedieiTt, and to apply the proceeds in sattiffactfoo 
6f the creditors of the plaintiff Edtoard Oliver^ and the 
surplus to Edward Oliver^ his heirs, executors, &c. 

In order to sssrst them in theperfornMinee^f Che trusts 
of the several indentHres alM>ve> nenfioaed, tbe iFiiete^s 
employed Harry Courty the father of the defendani', wliot 
carried on the business of a surveyor and land agent, to 
survey and value the fMnoperty conveyed to them bj the 
trust deeds, and annnigst the rest the property lo quesi* 
tio». It appeared at the hearing €»f the cause, tbait the 
defendants, Cburt and his father, had carried on Ikusipess 
as surveyors and land agents in copartnership togetWr, 
under the firm of Couri and Son, up to Midsummw 1797, 
when such partnership ceased, and the father gave up lo 
the defendant Court all that part of the buoinesa i ^ ith 
consisted ef measuring, mapping, and planning^ reteiniag 
to bimself only the valuing business; and that tlifereferei 
although Harry Court the felhev was the person en* 
ployed by the trustees to make tbe i^aation, wmS leek 
tkat paK of tbe doty upon himself^ the dsflmdaat and 
another person then in partnership with him, assisted m 
' the measuring, mapping, and planning of the estates pre- 
paratory to such ^uation, wfiich was in fhet ea^l ap an4 
completed ib tbe office of the defendant, and by one of 
bis clerks. 

' The property in question was not valued till Dean^ 
btr^ 18Q1, when the vatue of the plaintiff *8 life estate was 
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fixed at 577/. 7;. id. ; but it appeared that in raaking this 1820. 
valuation the timber upon the premises, which wa$ very >^^V^^ 
considerable, and which as tenant for life without im- 
peachment of waste the plaintiff Edward Oliver would 
hare been entitled to cut, had not been included. The 
witnesses examined in the cause varied considerably in 
their estimate of the value of this timber, some fixing ft 
at 700/. and others at 300/. The defendant Court, how«- 
ever, by his answer, admitted that it was worth from 
300L to 400/. 

In the month of February^ 1803, the trustees put up 
all Edward Oliver*^ right and interest in the heredita- 
ments and premises comprised in the articles of settle- 
ment to sale by public auction ; and the defendant Court 
was the auctioneer employed by them on that occasion. 
Although several persons were in the room at the time, 
no person offered any thing, and the estate consequently 
remained unsold. On the next day the defendant Court 
applied to the trustees, and proposed to purchase Ed' 
zmrd OUver^s interest in the property in question for 
500/. This offer the trustees agreed to accept. No 
written contract was entered into on the occasion : but 
Court was let into possession of the estate within six 
weeks after the transaction ; and in Aprils 1803, Oliver 
joined with the trustees in executing a conveyance 
of all his interest in the property in question, on which 
Court paid the purchase money to the trustees, but 
without interest or rent, fi>r the time be had been in 
possessioa. 

It appeared that at the time of executing the oon^ 
veyancOi the plaintiff, Edvoard Oliver^ waa residcoit in 
the l$le of Man for the purpose of avoiding his croi- 
ditors, and was in fact extremely iavolved and embar- 
rassed in hia circumstances, and that he had come to 
JEngland for the purpose of executing the deeds by 
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1820J was aware of the Yaluation made by his fiitber. Caa 
such a purchase stand, unless it be proved that the pur* 
chaser has communicated to the seller all the ^ircum** 
stances which have come to his knowledge. The rule is, 
that an agent is bound to make use of all the information 
he can collect for the bene6t of his employer. Ez parte 
James (a). Ex parte Bennett, (b) 

But supposing the defendant did communicate to the 
trustees all the information he had acquired, Damely, 
that the estate was worth 13 years' purchase ; that there 
was valuable timber upon it; and that the annual vaiae 
was greater than the valuation bad fixed t in that case 
the trustees would have l)een guilty of a breach of trust 
which would equally have affected him. 

As to the length of time, we admit that if a party co^ 
nusMitofhis rights, being under ne disability, sle^ 
upon them for a long period, this would furnish a very 
strong argument against him in a Court of Equity : but 
where there has been a continuance of the circumstances 
under which the transaction first took place, as of the 
distress of the parties, or of improper influenee aised, the 
length x>f time will not he allowed to/operate agaiast the 
title to relief, Gregory v. Gregory (c). In this case, .the 
same circumstance which induced the original conveyance 
to the trustees, namely, the distress of the plainiifl^ conti*- 
nued nearly up to the period of filing the bill. In Beam* 
mont V. BouUbee (d), the period elapsed was much loager 
than in the present case ; and in PurceU v. M^Naauara (e), 
the Court relieved after an interval of 17 years, although 
the annuity had been accepted in the mean time. In 
Wood V. Dovcnes (/), the Court interfered after a la^ 

(a) 8 Ves. 337. (d) 5 Ves. 485. 7 Ves. 699. 

(b) 10 Ves. 3S1. (e) 14 Ves. 91. 
<c) Cooper, 301. (/) 19 Vet. IfOk 
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of SO years, and that upon the express ground that the I830* 

plajntiflp was at the time of the decree in exactly the ^JJ^eii 
same situation of difficulty and embarrassment as he was v. 

in at the period of the original transaction. 

Mr. Martin and Mr. Phillimore for the defendant 
CourL 

The question for the decision of the Court is, whether 
there has been sufficient concealment on the part of the 
purchaser in this transaction to induce the Court to re- 
scind the contract. It is a question of the first impres- 
sion ; there is no case where it has been decided that an 
auctioneer is prohibited from contracting. All the cases 
irhich have been cited are prior to the judgment of Lord 
Eldoriy in Andrews v. Mowbrai/\{a) and there is none sub- 
sequent to that which decides that a party placed in the 
situation of agent is prohibited from contracting. That 
case decides that he is not ; and, with the single excep- 
tion, that Court had for a time been employed as auc- 
tioneer, it resembles this as much as it is possible for 
one case to resemble another. The diSerence between 
the sum given and the value of the estate was indeed 
much larger in that case than in this. 

In the case o^ Andrews y. Mowbraj/^ Sir William Grant 
says, ^* I think the plaintiflTs have proved JSJoxcbrai/ an 
agent for all purposes necessary to their case;'* and then 
he goes on to say, ^' Here the allegaj^ion is that this agent 
obtained the estate at an undervalue. That it was com- 
petent for him to purchase, dealing fairly, I think can- 
not be diiiputed; even a trustee employed to sell an 
estate may become the purchaser of that estate, if he 
deals fairly with his cestui que trust. State Mowbray"^ 
employment as agent as high as you will, you cannot 
bring him into a situation of greater incapacity than that 

(a) Will. Excb. Rap. 81. 
Z 
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18801 un3er which a. trustee labaurs.*' So thdt, consistehtljro 

^][J^|^^^|^ with the view of Sir William Grants in that case, we should* 

_ ^' not hazard much if we were to admit, that in this case 

COUBT. 

Court was an agent. His purchasing under such circum*. 
stances was not contrary to any rule of public policy. 

But this bill does not proceed on the ground that the" 
party was in such a situation as prohibited him from 
purchasing. It merely represents that, previous to the 
year 1801, Court had carried on business in partnership 
with his father, whom the trustees employed to value 
the estate. The estate was sold on his valuation, and 
that valuation is now complained of. This Mr. Court 
. was a person advanced in years, and not capable of 
mapping and planning the estate ; and that part of the 
business was therefore done by the son. Ex parte JaTnes(a) 
and Ex parte Bennett (b) decide merely that an assignee 
and solicitor cannot purchase. An assignee has a control 
overthe 8ale,and can bring it on or retard it at his pleaHure; 
and a solicitor in bankruptcy may do the same. In this 
case Court could neither control nor retard the sale, and 
be had acquired no knowledge which he could use to his 
private advantage. A trustee, even, may purchase from bis 
cestui que trusty provided there is no fraud in the trans* 
action. Colesv.Trecothick,(c) What circumstance of frand 
is there in this case ? None is even alleged: but the Court 
is called upon to infer fraud, merely from inadequacy 
of price. There is nothing in Courtis situation to pre* 
elude him, except his having been the auctioneer. He had 
befen merely employed to map the estate, and never was 
employed to value it ; what he did was done by the di- 
rection of his father, and not of the trustees. Can it be 
contended, that a person who has once filled the situa- 
tion of auctioneer, can never afterwards purchase. We 
admit he cannot buy at the auction: — ^but what reason is 
there against his buying by private contract ? The em- 

(a) Ante. (b) Ante.. (c) Yes. 334. 
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ployment of an auctioneer is a restricted employment) 18901 
his duty ceases the moment the auction is over. . v^^v^^/ 

OlIVBE' 
V, 

If the defendant was not incapacitated as having been Court/ 
employed as auctioneer^ what is there in his conduct, 
cither at the time of the purchase, or of the subsequent 
conveyance, that should induce the Court to set the 
transaction aside? There is no evidence to shew that the 
price given was inadequate : but to assist in making out 
that case the timber is called in. In answer to that, we say, 
the defendant did not understand that he was purchasing 
it ; and we are ready to admit, that if the bill had prayed 
a declaration that the defendant was not entitled to the 
timber, the Court would have so declared. It is said 
that he gave 70/. less than the valuation: but in An* 
drewsw. Mowhtay the difference was 1000/1 less than the 
sum at which the party himself had valued the pro- 
perty^ 

. This was not a contract personally entered into be* 
tween Mr. Oliver and Courl, where Court mi<;ht have 
taken an undue advantage of Mr. Oliver: but it was en- 
tered into with trustees, whose duty it was to take care of 
Mr. Oliver^H interest. Can it be said, that they were im- 
posed upon? ' 

Then as to the lapse of time; though the plaintiff re- 
sided in the Isle ofMan^ he was within the reach of the 
General Post, and yet no complaint was made for 13 
years. In Gregory v, Gregory^ (a) the Master of the 

Rolls refused to set aside a transaction nller a consider- 

. . *- .... . . 

able lapse of time, although he said that if it had been 
recent, it ou/^ht to have been set aside ; and in Bonne?/ v. 
Ridgard (6), Lord Kenyon dismissed the bill, mcrelj[. 
upon lapse of time, though he thought that it was a 

(a)Cowp.201. (6)1 Cox 144. 

Z9 



SW CASES IN THE EXCHEQUEIL 

1820. case in which, if an application had been immediately 
^7^^^^ made, the Court would have granted relief. 

V. 

CovsT. Mr. Jercis in reply. 

Though I admit that mere inadequacy of price is not 
alone sufficient to rescind a contract, yet it cannot be 
denied that it furnishes strong evidence of fraud. How 
can such a transaction as this be allowed to stand ? The 
defendant, it is clear, had obtained a full knowledge of 
the value of the properly; and it is not pretended that be 
communicated his knowledge to the party by whom he was 
employed. Can it be supposed that if he had communicat* 
ed all he knew to the trustees, that the estate was worth IS 
years* purchase; that there was valuable timber which a 
purchaser might cut down ; the trustees would have al- 
lowed him to purchase on the terms upon which he did 
purchase ? If so, they would have been guilty of a breach 
of trust, which would equally have affiscted them* 

In Gregory v. Gregory^ the Master of the RoU$ ad- 
mitted that where there was a continuance of the cir- 
cumstances under which the transaction first took place, 
as of distress, &c., the Court would relieve notwith- 
standing the length of time. Here the distress of the 
plaintifi^ did continue. In Bonney v. Ridgard^ the time 
was SS years; and that was not a case between principal 
and agent, but of an executor. 

* 

Lord Chief Baron. 

This was a bill filed for the purpose of setting aside 
the sale of an estate of which the plaintiff was tenant fer 
life to the defendant. Courts and for consequential di« 
rections. 



It appears that in the month of JUarehj 179d| the 
was seized of certain estates in fee simple, mnd was 
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olso entitled, under marriage articles, or settlement, to 1820. 
an estate for life in the property now in question, with- q,,v^« 
out impeachment of waste, with remainder to his issue v. 

and reversion to himself in fee. It appears also, that 
having before that time involved himself in difficulties, 
and being in embarrassed circumstances, he executed 
deed:), by which he conveyed the estates he had in fee to 
the defendants Thomas Hill and Francis Rufford^ in* trust 
to sell for the benefit of his creditors; and those estates 
were accordingly sold, and the produce, I presume, ap* 
plied according to the trust. 

It is, I think, apparent that the produce of those 
estates was not sufficient to discharge the debts, for the 
purpose of paying which they were conveyed to be sold ; 
and the plaintiff* consequently continuing still embar- 
rassed, he, in the month of Naj/^ 1801, conveyed the . 
estate, which by his marriage settlement was limited to 
him for life, and all his interest of every description 
therein, to the same trustees. Hill and Rufford^ in trust 
to sell and apply the produce in payment of his creditors, 
and to pay the surplus to himself. 

The plaintiff, as I mentioned -before, was tenant for 
life of this estate wiihout impeachment ofwaste^ and had 
therefore a right to cut timber, provided he did not com- 
mit equitable waste ; that is, he was entitled to commit 
what is called legal waste, subject to be corrected by a 
Court of Equity, if he exceeded what such a Court would 
consider it right for a tenant for life without impeach- 
ment of waste to do. That part of his interest, there- 
fore, was conveyed to the trustees^ for sale, together 
with the estate for life. It should be observed, that the 
conveyance of this estate was subject to a rent charge of 
150/., which the plaintiff reserved to himself; and it also 
appears that his embarrassments were such that he had 
viib4rawn himself from bis creditojra to the Isle of Mcn^. 
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ISSO. where debtors were at that time more protected than 

^ they are now. 

Olivee •' 
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The trustees, or those who acted for them, thought it 
necessary to have the estates valued ; and therefore in 
December^ 1801, a measurement and valuation toolc 
place. It does not appear very clearly what part the 
defendant, Mr. Courts took in that proceeding. I think 
he admits they were measured by him, or under his di- 
rection, or with his concurrence: but he says they were 
valued by his father. It is however evident from'th^ 
evidence which has been produced, that he had implicated 
himself in the transaction ; and, that even if he did not 
make the valuation himself, he perfectly well knew what 
the value of the estate, as set by his father, was. 

It is obvious, that in the valuation no notice is taken 
of the timber. To what that omission is owing does not 
appear : but it is impossible to doubt that it ought to 
have been valued, in order to afford a correct estimate of 
the value af the whole interest. Some of the witnesses 
state the timber to have been worth 700/., and others 
SOO/. : but beyond all question it was of very consider* 
able value. How far the valuation was correct in other 
respects is not clearly made out : some of the witnesses 
say that the estate was worth considerably more than the 
valuation fixed it at ; and I do not think any witness 
supports the valuation made by the valuer, whoever 
he was. 

A natural question in this case is, whether the valua- 
tion was fair or not, and clearly the onus of shewing (hat 
it was, is thrown upon the defendant. But, without en- 
tering very much into the accuracy of the valuation, 
one thing is quite obvious, viz. that the timber itas not 
taken into consideration at all ; and another thing' 
which is eqcrally obvious is, that no witness ha9**beeh 
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brought to confirm the Talaation that has beeu made tii« 1820. 

dependenily of the timber. v^^V^*/ 

Oliybr 

V. 

It is observable also, that althoogh the cbnveyancA to -C»%sit. 
the trustees was made in the month o? Maj/^ 1801, being 
the commencement of the summer, which I have always 
understood to be the most proper time for ofierlng an es* 
IMe for sale ; the valuation was not made till December^ 
and the sale did not take place till February^ I80S, a time 
of year when it is hardly credible that any man would det 
up an estate for sale by auction. It is impossible to con- 
tend that such a proceeding could have been advan- 
tageous to the plaintiflT. The auctioneer employed on 
this occasion was the defendant Court. His business wias 
to sell the property to the best advantage : but, although 
there was a great number of persons present, there were 
no bidders, and Court afterwards purchased it himself.- 






He is asked in the bill as to his determination to be- 
come a purchaser himself; and it is impossible to^look 
into his answer, without remarking the manner in which 
he answers this part of the case. He states, that he fii*st 
thought of becoming a purchaser a&OK/ the next dat/, or 
about that day; but he does not know which. It is a very 
singular circumstance that he should Jiot* be able to fix 
the day. However, it is very clear, that on the very 
next day he offered himself as the purchaser of the estiate. 
Can it be said, that when an auctioneer determines 4o 
become himself the purchaser of an estate, which he is 
employed to sell, a judge is not bound to raise in his own 
mind a suspicion that all is not fair ? especially when he 
£nds that there was no bidding at the sale, and no ac- 
count whatever is given of any thing which took place 
there. Can I doubt in the present case,' that the de^ 
fendant must hav6 determined to purchase the esta'fe, 
if he could, at th^ .very moment when be mounted bis 
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rbstram ? Can such a proceeding be tolerated in a Comrt 

of Equitjr ? 
Oliver 
r. 

.CousT. Suppose for a moment that he did not make ap bit 

mind to become the purchaser till the next day. Can it 
be proper to allow a person who acts as auctioneer to 
bargain for an estate which it is his duty to sell ? When 
does the commission of an auctioneer cease? Does it 
cease the instant he descends from his rostrum ? Is not 
the auctioneer the agent for the parties after he de- 
scends? But be that as it may, it is impossible in this 
case not to discover a connection between the auctioneer 
and the purchaser. I say the defendant made the pur* 
chase as auctioneer. As far as we can collect from the 
evidence, as soon as he mounted the rostrum he intended 
to become the purchaser himself. Though a great number 
of people attended at the sale, no one offered any thing 
for the estate ; and on the very next day this auctioneer 
goes to the trustees, or their attorney; and although the 
Taluation, which was in a great measure his nwn, bad 
£xed the estate at 577/. 1$. 4(/., he offers the sum of 5C0/., 
which is accepted. In this purchase is included an interest 
beyond that included in the valuation, namely, the tim- 
ber, amounting in value from SOO/. to 700/. There it 
no doubt but if this be a good contract, the defendant 
bought all the timber during the life of the plaintifl^ and 
had as much right to cut the trees as he had to the estate 
itself. 



. Let us see then how the business has been carried on 
by this auctioneer. On the very day after the auction, 
following up an intention formed at the time, or very 
soon afterwards, he becomes the purchaser of what was 
considered by his father, if not by himself, as worth 
JS77/. for 500/. ; and besides this he purchases the inter- 
cist of the plaintiff in the timber. It has been said, thial 



OUVBR 
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this was a mistake, and beyond all doubt the slightest 1820. 
thing to say of it, is, that it was so. But can I allow an 
auctioneer to say that he is a fair purchaser, when there 
is a mistake such as this ? ^*"*^* 

The transaction took place in February^ I80i; and I 
put it to any gentleman at the bar to say, whether, ifan 
application had been made to the Court at that time to 
set aside this sale, there could have l)een the least hesi- 
tation about it. The case of Andrews v. Mowbraj/ is 
not at all like this case. The cases that apply to this 
are Ex parte Jamesj and that class of cases which 
have been decided by the Lord Chancellor in bankruptcy, 
in which an agent is held incapable of purchasing. I say 
here, that if this transaction had not been attended with 
the circumstances I have alluded to, upon principles of 
public policy this sale ought not to stand. 

Let us now consider, whether any thing has been done 
which prevents the plaintiff from laying his case before a 
Court of Equity. Taking the facts as they stand in 
proof, can any person doubt that there has been great 
misconduct both in the auctioneer and the trustees? It is 
impossible to separate them. The trustees employ a 
person to dispose of the estate, and to that person they 
afterwards sell it for 500/., having in their hands the va- 
luation of it at 577/., and knowing (for it was incumbent 
upon them to know it) that the estate was sold without im- 
peachment of waste, and that that circumstance had not 
been taken into the account in the valuation. Do they 
require the auctioneer to pay the money? No. Do they 
withhold the posse^ision from him till he pays it? No. 
The estate is sold ou the 7 \h of February^ and on the 
15th of April this purchaser is let into possession; and it 
is not till about a year afterwards that the trustees get 
the purchase money, and then it is paid without a shii* 
ling for interest, although the purchaser has been in the 
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1^^ posseflBion of the estate the whole time. Sopporaig thmt 
under these circumstances the plaintifiyor any person on 
his behalf, had complained of the transaction at the 
time of its completion, — can any one doubt but that it 
would have been OTertumed immediately ? 

Bat it is said the plaintiff acquiesced, and that be has 
bound himself by that acquiescence. I give all possible 
weight to that argument, because I do not know any 
thing more mischievous, in general cases, than td disturb 
a transaction of long standing. It is better, perhaps, 
that occasional injustice should be permitted than to 
run the risk of doing greater injusttce by ehtering intb 
the consideration of transactions which the distance 
of time may, perhaps, render incapable of a satisfactory 
explanation. But how does this chse stand ? Was th^ 
plaintiff compo5.^ifi^ Was he a free agent? It is 'said 
became over from the Islt of Man to execute the con- 
veyance, when it was unnecessary for him to execute it 
at all. But does not that raise a suspicion that he was 
induced to do this in order to give a colour to the trans- 
action ? If it was not necessary tliat he should execute 
the' deed, — why did the trustee write the letter which has 
been produced, telling him he would lose the 150/. 
a-year, which his creditors had agreed to allow him, un- 
less he would execute the conveyance ? I consider that 
letter of the trustees as an act of duress, and whether it 
was or was not necessary that he should execute the 
deed, I think he executed it under duress, and therefore 
so far from the circumstance of the plaintiff having ex- 
ecuted the conveyance, being a confirmatioki of the 
transaction, I must consider it as a circumstance wdgh- 
ing very much against the defendant and the trustees. 

Then w6 come to the great .and indeed the only ob- 
jection which has been' urged, which is entitled to any 
^weight, rts. the length of time which elapsed before the 
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bill was filed. The sale was completed in Aprils 1803, IBSO. 

and the bill was not filed till Trinily Term, 1815. It ^^-^O^ 

. OLirBa 

is certainly a long period of time ; and yet, if the ques- ^ v. 

tion had been concerning^ the legal estate, the statute 
of Limitations would not have operated. But even if 
the consideration of this question, as applied to a legal 
right, had been barred, although a Court of Equity 
looks to the statute of Limitations as a salutary rule, it 
is not bound by it, except in a very few cases, and cer- 
tainly not in the present. But let us see what the si- 
tuation of the plaintiflT was during the period which 
elapsed previously to the bill being filed. It is obvious, 
that he continued in the Isle of Man under the same 
circumstances of distress that drove him thither, and . 
that they were such as to prevent his returning to this 
country until the year 1813. Can it then be said, that a 
party who was in such distress prior to the transaction in 
1803, that he was obliged to leave the country, and con- 
tinues in consequence of that distress to live out of the 
kingdom, so that he cannot make his appearance till 18 IS? 
Can it be said that he is to lose his right to have jus- 
tice done him in a Court of Equity? 

I am therefore of opinion, that the plaintiff has made 
out the case stated in his bill; I am of opinion also, 
that upon principles of public policy the transaction can- 
not be supported. I will add to this, that besides the 
principles of public policy there are in this case circum- 
stances which not only mark it as a fit one for the in- 
terference of a Court of Equity; but which strongly shew 
the wisdom upon which those principles are founded. 

Under these circumstances, I declare that the sale to 
the defendant Courl is void ; but that the defendant is en- 
titled to hold the estate as a security for what (if any thing) 
is due to him from the plaintiff. • It must be -referred to 
the Deputy Remembrancer to take an account of the 
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rents and profits received by Coutt^ and of his expendi- 
ture for lasting^ improvements and repairs. An account 
must also be taken of what is due to him for principal 
and interest upon the purchase money paid by him ; and 
upon payment of what, if any thing, is due to him from the 
plaintiff, let him reconvey the estate. An enquiry must 
also be made into the quantity of timber cut^ and of the 
application of it. 

With respect to the costs. I am bound necessarily to 
give costs against the defendant Couri : but with respect 
to the trustees, as nothing is prayed against thcni, 1 can* 
not decree costs against them. I shall however give 
them no costs. 



Decree, February 4, 1820. 
«*-It is declared that the pur- 
chase by the defendant, Ai- 
chardCourt^ of the life interest 
of the said plaintiff, Edward 
OtlveVy in (he estate and pre- 
mises in the pleadings of this 
cause mentioned was, under 
all the circumstances of the 
case, improperly made by the 
said defendant, and ought to 
be set aside. And it U there- 
upon ordered, adjudged, and 
decreed by the Court, that the 
laid purchase be, and the same 
is hereby set aside accordingly. 
And it is further ordered and 
decreed by the Court, that 
the conTeyance of the said 
Edward Oliuer^B life interest 
ID the said estate, made and 
f xecuted by the Faid plaintiff^ 



and the said defendants, Tho* 
mas Ilill and Francis Ruffurdj 
to the said defendant Richard 
Couri, bearing date the 15th 
Jprily 1803, do stand as a se- 
curity to the said defendant, 
Richard Courts for the pay- 
ment of what (if any thing) 
shall appear to be coming due 
and owing to the said defend- 
ant, upon the balance of the 
accounts hereinafter directed. 
And it is further ordered, ad- 
judged, and decreed by the 
Court, that it be, and it is 
hereby referred to Abel Mini* 
srj/j lS^q• the Deputy Remem- 
brancer of this Coart) to take 
an accoi^t of the principal 
money paid by the said de- 
fendant, Richard Courty for 
the purcha^ of the platntiiF*i 
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life interest in the estate and 
premises beforemeiitiooed^and 
to compute interest upon such 
purchase money after the rate 
of 5 per cent, per annum from 
the time the same was paid by 
the said defendant. And it is 
further ordered and decreed 
by the Court, that it be, and 
it is hereby, referred to the 
said Deputy Rvmembrancer, 
to take an account of the rents, 
issues, and profits of the said 
estate, which hare been receir* 
ed by the said defendant Ai- 
chard Court j or by any other 
person or persons, by his order, 
or for his use, or on his ac- 
count, or which without his 
wilful default or neglect might 
hafe been so receifed by him- 
And it is further ordered and 
decreed by the Court, that in 
taking the said account the 
said Deputy Remembrancer 
do charge the said defendant, 
R4chardCourt^\9iih the amount 
of such, or so much of the fine 
or premium pf 400/. in the 
pleadings mentioned to ha?e 
been receifed by the said de- 
fendant Rkhard Courts from 
the defendant WiUiam Sfoket^ 
for or in respect of the lease 
of the said estate and premises 
in the pleadings mentioned, 
granted by the said defendant, 
Richard Courts to the said de* 
Ifendant Sloket^ and that the 



said Deputy Remembrancer do 
set an occupation rent upon 
the ^aid estate and premises, 
during the time the said de- 
fendant Court shall appear to 
have occupied the- said estate, 
and that he do charge the 
said defendant with such rent; 
and in taking the said account 
the said Deputy Remem- 
brancer is to make annual 
rests. And it is further or- 
dered and decreed by the 
Court, that what shall appear 
to !)e coming due and owing 
from the said defendant Cotir/, 
on account of such rents and 
profits, and otherwise, as afore- 
said, be applied in the first 
pl2|ce in payment of the inter- 
est, and afterwards in reduc- 
tion of the principal, of the 
said purchase money ; and in 
taking the said accounts, the 
said Dv^puty Remembrancer is 
to make to all parties all just 
allowances, and particularly 
to the said defendant Richard 
Courts for all sums of money 
laid out and expended by the 
said defendant for all material 
repairs and lasting improTe- 
ments'(if any) made by him 

ft 

upon the estate and premises ; 
and in case what shall appear 
to have been so laid out by 
the said defendant for mate* 
rial repairs and lasting Im* 
proTeraents, shall Dot be it* 
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tisfied by (he rents and profits 
of the said estates, or the fine 
OT premium received bj the 
said defendant Richard Courtj 
as aforesaid, it is ordered by 
the Court that the same be 
added by the said Deputy Re- 
membrancer to the principal 
of the said purchase money, 
and carry interest until the 
same shall haye been satisfied 
by the subsequent rents and 
profits of the said estate ; and 
It is further ordered and de* 
creed by the Court, that upon 
payment by the said plaintiff 
Edward Oliver^ of what (if 
any thing) the said Deputy Re* 
Oiembrancer shall report io be 
due to the said« defendant 
Richard Courts upon the ba- 
lance of the accounts herein- 
before directed, that the said 
flefendant Richard Court do 
reconvey the said estate and 
premises to the said Edward 
Oliver, or as he shall direct, 
free from all incumbrances, 
made, done, and suffered by 
jttie said defendant. And it is 
further ordered by the Court, 
that the defendant George 
Waldron do join in such con- 
Teyance, and that the same be 
settled by the said Deputy 
JLemerobrancer, in case the 
parties shall dififer about the 
lame* And it is further or- 
dered and decreed by the 



Court, that it, be, and it is alsf 
hereby referred to the said 
Deputy Remembrancer, to 
take an account of all timber^ 
or other trees felled or cot 
down by the said defendant 
Richard Courts or by his scr^ 
fants or agents, upon and from 
off the said estate and pre- 
mises, and how the same have 
been applied and disposed of, 
and also to take an account of 
all waste, if any, wilfully done^ 
or committed or suffered to be 
dpne, or committed upon the 
said premises, by the said de^ 
fendant Richard Courtj or by 
any oth^r person or persons 
claiming under him, and to set 
a value upon such timber and 
waste (if any) committed by 
the said defendant as afore- 
said, and charge the said de- 
fendant Richard Courts there- 
with ; and in taking the seve- 
ral accounts hereby directed^ 
the said Deputy Remembrancer 
is io make to all parties aU 
just allowances, &c. Aod it 
is further ordered, adjudge!^ 
and decreed .by the Court, 
that it be, and it is )iereby re- 
ferred to the said Deputy B^ 
membrancer to tax the said 
platntifTs their costs- of thlf 
suit to the bearinj of ttuf 
cause, which costs, when 
taxed, are to be paid by the 
said defendant Richard O^wrf 
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to the said plaintiffs, their so- dismissed, as against the said 1820. 

licitor, or clerk in Court, defendants Thomas Hill and ^"^^^^^^^ 

OnvKa 
And it is hereby farther or- Francis Rujford: but the Court «. 

dered and decreed by the doth not thii»k proper to gife Court. 

Court, that the said plaintiffs* the said la^^t named defendants 

bill be, and the same is hereby their costs of this suit. 
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April 18, 81 

«5. ^ 

Junt 8y9, 10, 

11- NOEL r. Lord HENLEY, (a) 

A*^'^*?"^ '" flpHlS case came on upon an appeal from the decree 
moxx^i^ JL of the Lord Chief Baron of the 10th of May^ 1819, 
tr**'ur***** '" consequence of the declaration contained respecting 
sumborrowed Hhe mortgage debt of 20,000/. and interest, to Lady 
Slii'irf 7ay- ^^^^'^^ MnnniTs, and the 5,000/. by the will directed to 

log portions be paid tathe teslator^s late wife, 
charged upon 
the ftame es- 
tates by the The appellants were Sir Balph and Lady Notl^ and 
marriage set- / "^ * *• -r ■• j 

tlementof liis the Honourable Naihanid Curzoti^ and Lord and Lady 

JiJ^'^liyJ^ Tiiwaor/A, as the next of kin of the testator; and the 

testator grounds of the appeal as stated in the printed cases of 

this was ^^ appellants were, — 

not the per* 

the tesutor, '• With respect to the mortgage debt of 90,0002. and 

and therefore interest, to Lady Robert Manners: it was contended that 
wherethetes- , ' -^ ,. . ' . « . 

tatorhad de- the same was, according to the true construction of the 

estafeT to he ^*"> made payable out of the monies to arise from the 
sold, rind the sale'of the real estates devised in trust to sell as afore- 
Viie&inief' ^^'^) ^^ exoneration of the testator's personal estate. 

mtUt^ to dis- 

nortnge^ S. With respect to the 5,000/. by the will directed to 

debt in exo- be paid to the testator's wife, Lady fFeniworih. the ap- 
nerahon of "^ > / f r 

the mortgaged property, and ^we the residue to the respondents, and lieqaealhed 
his personal estate to his wife, viho died in his lifetime ; it was held that the rac»rt- 
gage debt wAs, nolwilhslanding the failure of the bequest lo the wife* to be paid 
out of the produce of the real estate directed to be sold. 

One of the suras directed to be paid out of the produce of the estate directed to 
be sold, was a sura of 6,0001. in satisfjcliun of a similar sura sealed upon the wife 
in the event of her sunriving her husband; and it was held that this sum, sunk for the 
benefit of the persons entitled to the residue of money arising from the sale, 
ael a resulting tmst for the heir. 

(a) Ante, 211. 
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pellant alleged that there was a resulting trust thereof 18S3.' 

for the appellants, Lady Noel and Nathaniel Curzon^ as ^'^^'^^^ 

tae testator s co-heirs, in consequence of the testator s v. 
wife having died in the testator's lifetime. 

Lastly, They insisted that nothing more was given to 
the persons entitled to the residue of the monies to arise 
from the sale of the said real estates, than so much as 
should remain of those monies after making the several 
payments thereout directed to be made : and amongst 
such payments, the mortgage debt to Lady Manners^ and 
the 5,000/. to the testator's wife. 

The respondents, on the other hand, submitted that 
Ihe decree respecting the S0,000/. and 5,000/. was right, 
and ought to be a£Brmed for the following reasons : — 

1. With respect to the mortgage debt of S0,000/. and 
interest to Lady Robert Manners^ they contended that, 
according to the true construction of the will, the' 
monies to arise from the sale of the real estates de- 
vised in trust to sell were not intended by the tes- 
tator to be applied in the payment of such mortgage 
debt in exoneration of his personal estate : but that^ 
if such exoneration was in any case intended, it w:as 
intended only in favour, or for the benefit, of the tes« 
tator's wife Lady Wcntworth^ as the testator^s re- 
siduary legatee, and not generally in exoneration of 
his personal estate. And as the testator's wife died in 
his lifetime, and therefore could not take the benefit so 
intended to her, such benefit should not be intended tpi 
the appellants, the next of kin of the testator^ who were 
not in the testator's contemplation as the objects of liis 
bounty. 

2. With respect to the 5,000/., by the will directed 
to bd paid to the testator's wife Lady Tfirif/a^r/A, the 

SA 



ittNLBY. 



3» CASES IN THE EXCHEQUER. 

1S23. purposes for which it was to be paid being expressly de- 
^T^^^ dared, ifi the will, to be in part payment 6f a con- 
9. (ingent debt, which debt never had (and never could) 

become due, the sum to be paid in part satisfaction of it 
ought not to be raised at all. 

The decree of the Lord Chief Baron having been 
made on the supposition that the debt of 20,000/. to Lady 
Robert Manners was the personal debt of the testator, 
And the judgment of the House of Lords reversing that 
part of the decree having proceeded upon the ground 
that it was not Lord WentworiVs own debt, it become^ 
necessary to state more fully the circumstances under 
which that debt arose. 

By the marriage settlement of Edward Lord Weni- 
worthy the father of the testator Thomas Lord Wenl'- 
worth bearing date the 18th and 19th days of Julj/j 
1744, a term of 500 years in the devised estates in the 
counties of Leicester and Warwick was created and 
vested in trustees, upon trust for raising thereout the 
sum of 8,000/. for the portions of the younger children of 
the marriage, of whom there were three, vi%. Judith^ 
Elixabeihj and Sophia. 

The same Edward Lord Wentworth by his will, dated 
ISth January^ 1774, gave to every of his said three 
daughters Judith, Elizabeth^ and Sophia^ the sum of 
5,000/. over and above the provisions made for them by 
his marriage settlement. He also gave some other 
legacies; and charged his personal estate, and in aid 
thereof his real estates, with the payment of the said 
legacies. He gave all his real and personal estates so 
charged to his son the testator Thomas Lord Wentworth^ 
his heirs, executors and administrators, and appointed 
him sole executor. 

' Edward Lord Wentworth died in the year 1775, wlMre- 
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upon the (estatot Thofnas Lord TFe$aw&rth Succeeded 1883. 
to the edtate« in the ^ounti^s of Leicester and Warwick^ 
eul^ect absolutely to the payment of the 8,000/. ; and, in 
aid of his father's personal estate, subject to the three HsNLBt. 
legacies o( 5flOOL each^ and the other IcgadiN given 
by his father's wUl. The personal estate of Edward 
Lord Wentworth was insufficient for the payment of 
his debts. 

By indentores tX lease and release bearing date the 
9th and 10th days of October^ 1776, and made between 
the testator Thomas Lord Wentworth of the one part and 
Joseph Boulibee of the other part, Thomas Lord Went- 
worth conveyed to Mr. Boulibee the Ijeicestershire land 
Warwickshire estates in mortgage for 15,000/. ; and by 
an indentnfe of assignment liearing date the S9th day of 
September^ 1777| the surviving trustee of the tern of 
five hundred years assigned that term to a trustee for 
Mr. BomUbee for better securing the mortgage money. 

By another indenture of mcnrtgage bearitig date the lOtii 
day of OcUj 1777, the testator Thomas Lord Weniwor^ 
mortgaged the same estates to Mr. Boulibee for the far- 
ther sum of 5,000/. These two mortgages for 15,000/. aind 
5,000/. were created by the testator ; a Ad theftufens secured 
were borrowed to enable him to discharge and pay Off 
the 8,000/., the three legacies of 5,000/. eaob, and the 
other legacies charged on the estates. The dioney l^is^d 
was applied in paying off the same in the years 1776 arid 
1777, and JudUh Noel, Eliuabeih Noel, atid Sophia Noel, 
accordingly in thode years executed and gave to their 
brother the testatot- ThotMs Lord Wentworth releases 
and discharges for their respective proportions of the 
sam of 8,000/.^ add for th^ir said Itfacies ^f 5,000/. 
each. 

By indentures of lease and release bsariog dilte the 

SA 2 
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}823. lOth and llth days of September^ 1792, the moHga^ 

^^^^^^^^ debts or sums of 15,000/. and 5.000/. were transferred by 

V. the heir at law devisee and executor oi Joseph BouUbee 

to Lady Robert Manners^ and formed the principal sum 

of 20,000/. in the will of the testator Thomas Lord Went- 

worth stated to be due and owing to her on mortgage. 

Mr. Shadwell and Mr. Lovatty for the appellants. 

Mr. Martin and Mr. Newland^ for the respondents. 

June 9. Lord Redesdale. 

The question in this case arises upon the dispositions 
contained in the will of Lord Wentworthj and the decree 
which has been pronounced by the Court of Escheqoer 
upon a suit instituted with respeet to those dispositions. 

Lord Wentworth had two estates, one which may be 
called the Leicestershire or the Wentworth estate, and 
the other the Rowney estate. The first he was entitled 
to from his father, the other under a settlement as heir 
at law of Mr. Rowney; and the disposition he made'by 
his will was, to settle all his real estates, except the es- 
tate which he took under the settlement as heir at law of 
Mr. Rowney^ upon certain trusts which it is not neces- 
sary now to state. With respect to the Rowney estate 
he disposed of that in this way : — he gave it to trustees 
in trust to sell and convert into money : the consequence 
of which was that he made that estate no longer real bat 
personal estate, by the conversion of it into money ; and 
then he directed the application of that money. 

The first application which he directed was, that the 

money to be raised by the sale of the Rowney estate 

should be employed in exonerating his Leicestershire es- 

= tate from certain mortgages which were then subsisting 
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upon them. With respect to one of those n^ortgages no .1893. 
.q^ueation is raised, whether it is or is not to be paid out ^^^'^^'^^ 
of the money to be raised by the Rowney estate : but, with ^^ v. 
.respect to the second, ; a mortgage of S0,000/., it has 
been contended that the money to arise by the sale of 
the Jtowney estate is npt to be applied in the payment of 
that charge in case tjbe personal estate of Lord Went- 
worth is equal to the payment of it, or if applied, it is to 
be applied so far only as that personal estate may be de- 
ficient. This is contended for on the part of the persons 
who claim the benefit of the disposition made of the re- 
sidue of the money to arise from the sale of the Rownejf 
estate. The appellants, who are the heirs at law and 
next of kin, on the other hand, contend that this mortgage 
ought to be paid out of the proceeds of the Rowney e^ 
tate : but Lady TVbe/ and Mr. Curzon^ who are heirs at 
law as well as next of kin, and as such entitled to any 
part of the real estate which may be undisposed of, insist 
also that if there is any right to discharge this mortgage 
out of the personal estate, then that they, as heirs at law^ 
are entitled to the benefit of the 20,000/. out of the pro- 
ceeds of the sale of the Rowney estate, and not the per- 
sons to whom the residue of the money to arise by the 
Rowney estate has been bequeathed. 

The decree which has been made has been founded first 
upon the idea that the SO,000/.was a debt upon the personal 
estate of Lord fVenlworthjn^ well as upon hia Leicestershire 
estate; and therefore it has declared that, the personal es- 
tate ought to be applied in payment of that debt, and not 
the money to be raised out of the Rowney estate ; and 
because the personal estate was sufficient, the Court has 
determined that the persons who claimed the benefit of 
the money to arise by the sale of the Rowney estate 
should be benefited by that construction. But, looking 
at the will of Lord Weutxcorth with respect to the dis*. 
position of the Rowney estate, it seems to me perfectly 
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183S. tfleac that the pereons who claim the benefit of the money 
to arise by the sale of the Mowney estate can hare no 
cloiia whatever to tbis^ sam of 90,000/.; for the disposi- 
tion which he makes 1^ his will Is th»: — he directs the 
whole of the Rowney estate to be sold, and the money to 
lie appliedi first, in payment of a trust charge by way of 
mortgage <hi the Leicestershire estate in respect of which 
no question is made by either party. * He then, in the 
same language, directs the 80,000/. charge to be paid in 
tile same way, and all interest dae at the time of his death, 
and all expenses that should be incurred in remoTingthe 
charge from the Leicestershire estate ; and then he giTcs 
certain sums of money to various persons, and parti- 
cularly the sum of 5,000/., to his wife ; andj after those 
deductions, he gives the remaining money up6n the trusts 
expressed in his will concerning^ that property. Now 
ik^ person claiming this 6,000/. can claim nothing bat 
what is given by this will. That sum ef 5,000/. is given 
by way of legacy* to Lady Tfentzeorih in part satiafiiction 
of a certain demand which she would have against Lord 
Wentworth out of her property, if he had not made that 
disposition, and she had survived him. Now if any pro-» 
perty is given by a will in the nature of a legacy to a per- 
son in being at the time the will is made, but who dies bo- 
fore the testator, that legacy of course becomes lapsed, 
and no longer payable. That is a contingency to which 
every person, who makes a disposition by wHl, must b^ 
deemed to know that such a disposition is subject ; and^ 
although it is contended on the part of the heirs at law, 
tluit this 5,000/. arising out of the sale of the lUmncy 
estate should be applied for their benefit as so much real 
estate undisposed of by the will, I conceive that that ii 
not the true construction of the will ; because, having 
given that 5,000/. in the shape of a legacy which in its 
nature must be subject to that species of contingency, 
that coat ifigency is one which he must be supposedly 
hi^ve looked to for the benefit of those persons to wheat 
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be gtre the re8idtt0 oflhQ iilopey to ari^e by sale of Ihf 1893. 
Romney estate ; and, therefore, it ^eeuis to me that thf 
decree b perfeetly right in the paanner in wbiob it baa 
ditpoeed of that question, by holding that that 5,000/. Hkhlbt. 
18 not to be raited out of the money which may be raised 
by sale of the real estate inasmuch as tl^at contingency 
bas happened to which the testator is supposed to have 
looked at the time he made bis will. 

With respect to the S0,000/., however, it is directly 
the reverse. That lr0,000/. was a debt existing upon 
his JLeiceticrshire estate, a debt which was certainly 
subject to no contingency ; and, therefore, wben be 
directed the 80,000/. to be taken out of the mooey to 
be raised by sale of the Rownet/ estate, he must have 
intended that those who are to take the residue of the 
money arising from the Romnejf estate should take such 
residue subject to the payment of that sum of $0,00Q/. 
I think, therefore, that there really is no questioa pro- 
perly between the persons who are entitled to the 
surplus of the money under bis will arising from the 
sale of the Rowmej/ estate, and the persona who are 
entitled, as his next of kin, to bis personal estate. The 
decree has treated the 20,000/. as a debt affecting the 
personal estate of Lord Weniworih ; and, upon the sup- 
position that the personal and real estate are both charge- 
able, with the payment of it, has directed that the personal 
estate shall be first applied. This is founded upon car- 
tain rules which have been long established in the Coarls 
of Equity, which are commonly called rules for marshal- 
ling of assets, that is, for applying the real and personal 
property of a person dying intestate or testate in pay- 
ment of his debts according to a certain order established 
by those rules. And certainly, although a debt is par- xithou?h a 
ticularly charged on real estate, yet if it is a personal <^ol>t is |mrti- 
debt of a testator, or of a person dying intestate, it is ed upou real 
perfectly clear that according to the course of establiabed ?^|^^^ '^ 
rules the debt, though charged by way of mortgage on seaal 4elit of 
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1883. the real estate, is to be taken in the first place out of 

^^y^^^ ^^^ personal estate i£ the personal estate will extend to 

V. the payment, or so far as it will extend. But this 

«u ^^' b&8 always been considered as a rieht existing on the 

the party con- '^ . 

tracting it, it behalf of the person, whether devisee or heir at law, 

ki^the^fiiret^'^ who may claim the real estate. A right in that person to 
place out of insist upon having the personal estate so applied. The 
estate. fii^^ question, therefore, in that view of the case which 

would arise here, between the persons entitled to the 
Leicestershire esisAe^ upon which it wasoriginally chained 
by way of mortgage, and the persons entitled as the next 
of kin or residuary legatees to the personal estate, is 
whether the 20,000/. was under the circumstances to be 
considered as the personal debt of the testator ? 

A creditor Looking at the original constitution of the debt itself, 

riSt to^de^ I think a great doubt might be raised whether it ever 
niand a debt was a debt upon the personal estate of the testator ; I 
persona] es- ™®^^ ^ ^^^^ which any person but a creditor bad a right 
tate, which to demand against the personal estate ; for a creditor 
law or devisee ™^y ^^^^ & right to demand a debt against the personal 

of the real es- estate which the heir at law or devisee of the real estate 
tate may not 

ha^earight may not have a right to require to be paid out of the 
to require to pergonal estate in exoneration of the real estate. Thus, 
thepersonalty for instance, if a real estate comes to a man subject to a 
onhc"real^^ mortgage, and upon transfer of that mortgage that per- 
tate. son covenants for payment of the mortgage money, that 

lom'cTto^**^ i« not a debt which is to be paid out of the personal es- 
man subject • tate in exoneration of his real estate for the benefit of 
gage, and ^^ ^^^^ ^^ ^^^9 because the debt was not originally his 

fcr^"f tb 7°*^ ^^^^ ' *°* ^ ^'"'^ * ^^^^ question might be raised in this 
mortgage the case whether the S0,000^ charged upon the Leicestershire 
tllir«ta*^^*"^ estate ought to be considered, at least with respect to a 
covenants considerable part of it, as a debt which was originally 
ment o/?^e ^^^ ^^^^ ^^ Lord fVentworth in the sense in which those 
mortgage words are commonly understood. But I think it is 
not a debt ' ^arcely necessary to agitate that question, because Lord 
payable out Wtntworih upon his marriage made a settlement of the 




CASES IN THE EXCHEQUER. 331 

iLeiceslerthire estate, which was then subject to this IStS^ 

mortgage ; and in that settlement he cautiously pro* 

vided that the persons claiming the Jjticesicrshire es- 

tate under it should not have a right to call upon 

liim for payment of this debt. Anxious words are used sonaltyTn" 

in that settlement, the effect of which would certainly be exoneration 
.• . ... - . ,, ... of the real es- 

inat no person claiming under it would require him to tate for the 

pay out of his other property, whatever it might be, that ^^'"j^^J/jfi^* 
mortgage : but must take subject to this mortgage. All 
the limitations in that settlement, however, terminated 
with his death, because Lady Weniworth died before him, 
and there was no issue of the marriage ; and, therefore, 
.he had full power to dispose o( the Leicestershire estate ; 
and, if he had made no disposition, it would have de- 
scended to his heirs at law. 

This was felt in th^ argument on the part of the re- 
spondents; and they contended that inasmuch as all the 
limitations contained in the settlement were at an end, 
the question was between the persons who might claim aa 
heirs at law of Lord Weniworth^ if he bad died intestate 
as to the Lteicestershire estate and possibly his devisees, 
if he had disposed of it, and his next of kin, and the per- 
sons who might ba entitled under the settlement to his 
personal estate. But I confess it strikes me that it 
would be dangerous to hold that the question could be 
so framed, because the consequence would be that it 
might for a century be uncertain whether the personal 
estate of a person standing in the same situation as that 
in which Lord Weniworth stood was or was not to be 
liable to the payment of such a demand. For if Lord 
Wentworlh had left issue, and the issue had for a century 
been in the possession of this JLeiceslershire estate with- 
out having barred the remainder to the right heirs of 
Lord Wentworth^ and then the ri^ht heirs had become en- 
titled to the estate at the distance of a century, the per- 
aonal estate, if not dissipated, which it might be jn the 
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182S. mean time, would be liable to be called back from 
the person into whose hands it had come for the pur* 
pose of answering this charge on the Leicestershire es- 

^^^^' fate. I therefore think it ought to be held that by the 
terms of this settlement Lord WeniwoHh had declared 
fully and sufficiently his intention that, as between the 
persons entitled to his real and personal estate, the ZdL 
cestershire estate should bear the burthen of that mort- 
gage ; and that the burden should not fiiU upon hU per* 
iwnal estate either in his lifetime, or after his death. 

This would be sufficient to decide the question with 
respect to this sum of 20,000/. in a manner different from 
that in which the decree has disposed of it ; because the 
decree treating this 20,000/. as a debt payable out of the 
personal estate of Lord Weniworih in exoneration of the 
Leicestershire estate, has supposed that the oonsaqnence 
would be that the 20,000/. directed to be paid out of the 
JDoney to arise by the sale of the Rownetf estate would be 
for the benefit of the persons claiming the residue of that 
money. But it appears to me that the decree ia wrong 
in both points ; that it is wrong in conceiving that this 
was a debt charged upon the personal estate of Lord 
Wtntworth in exoneration of his real estate ; and that it 
was wrong in the next place, supposing that to have 
been the case, in directing that this sum of 20,000/. should 
not be taken out of the money to arise by the sale of the 
Rowney estate, but should sink into the mass of that 
money in the same manner as the 5,000/. 

It therefore strikes me that the question, if any did 
arise, would not be between the appellants in this case 
and the respondents : but between two of the appellants 
and the third appellant. For if Lord fVeniworth had not 
executed the settlement which he did execute upon his 
marriage, and if the 20,000/. had clearly and onquestioa- 
ably been bis debt payable in the first place out ^ his 
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j^enoml estate in a question between bis heirs at )aw 1SS9. 
and bis personal rf prf sentative, I still conceive that it is 
impossible that the persons who claimed the benefit of 
the residue of tbe money to arise by sale of the Rowney 
estate could have any right whatever to that S0,000/., but 
that the 90,000/. roust have resulted for the benefit of the 
beir at law as part of his real estate not disposed of; just 
as when a man gives, out of monies to arise by sale of a 
real estate, a distinct sum of money to a charity which is 
made void by the statute of Mortmain, that specific sum 
so given is held to belong to the heir at law, and not to 
the person who may otherwise claim the benefit of the de- 
vise of the estate upon which that charge was made. I 
think however, though the appellants standing, it may be 
said, in contradictory situations in one respect have not 
argued the question between themselves, it is clear from 
the circumstances attending the nature of the debt charged 
upon the Leiceitershire estate, and the settlement made 
by Lord Wentworth upon his marriage, that if Lord 
Wentwortk had died intestate, the persons who are enti- 
tled to the benefit of the Leicestershire estate as his 
heirs at law would not have had the right to have that 
mortgage to be paid out of his personal estate. Lord 
Wentworth has made a specific provision for the payment 
of that debt. He has directed that it shall be paid out 
of the money to arise by the sale of the Romney estate ; 
and he has, as it seems to me, by the very terms of his 
will declared that this debt should be paid onlt/ out of 
the money to arise by the sale of the Rowney estate. He 
certainly could not exclude the creditor from any de- 
mand either against his personal estate, or against his 
Leicestershire estate : but as between persons who might 
claim under him, whether as heirs at law or devisees, or 
in any other manner, he has declared his will upon that 
subject. And it seems to me by the very context of the 
will to be clear and evident that be meant that the 20,000^. 
should be paid out of the produce of the Rownej/ estate; 
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1823. nod out of no other fund, if the produce of the RozMCjf 
^^^i(^l^ estate should be sufficient for that purpose. 
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But it is contended that this was intended only for the 
benefit of Liady Wentworth in case she had survived him, 
that she might enjoy all the benefits, he had given to her 
by his will ; and, amongst others, the residue of his per* 
sonal estate. This may have been in his view : but I do 
not see that it was exclusively so. He appears, however, 
to have had in view that Lady Wentworth might refuse 
the dispositions contained in his will, and insist upon the 
terms of his settlement by which she was entitled to very 
considerable sums of money ; and he, therefore, made a 
provision in his will for the purpose of preventing any 
dispute in his &mily upon that subject by giving her an 
ample compensation for whatever she might be entitled 
to. But he has so expressly declared his intention that 
the Leicestershire estate should be exonerated from this 
SO,000/.,andall interest which should have accrued at the 
time of his death, and all costs, charges, and expenses 
which might arise by freeing the Xreices/ersAire estate from 
that burthen, and that it should be repaid out of the 
money to arise by sale of the Rowney estate, that I think 
it is impossible to suppose that he had it in contemplation 
that this debt should be paid out of any other fund, pro- 
vided that fund should be'sufficient for the purpose, his 
intention was that as far as that fund should be sufficient 
for the purpose that should be the fund applied. It was 
probably not in his contemplation at the time that it would 
not be sufficient for the purpose ; and I apprehend the fund 
is not only sufficient for the purpose, but is very ample. 

Under these circumstances it appears to me that the 
decree ought to be affirmed so far as relates to the sum 
of 5,000/. .given by way of legacy to Lady Wentworth^ 
because that sum was given as a legacy, and therefore 
must be supposed to be intended by the testator to be 
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tj^iven subject to all possibilities which might happen; 1825. 
and, araonof' others, the death of the leo^atee in the life- '"■'^^^'^^^ 
lioie of the testator. But this 90,000/. was ^iven subject v, 

to no contingency. It was a debt demandable out ofhis enlet. 
Leicestershire estate; demandable, unquestionably, by the 
creditor out of his personal estate ; but a debt which he 
himself had in his lifetime anxiously pro%'ided in his 
marriage settlement that the persons claiming the LeiceS' 
tershire estate under that marriage settlement should not 
be at liberty to demand against him. I therefore con- 
ceive that the decree in this respect ought to be varied ; 
and that it ought to be declared that that mortgage of 
20,000/. affecting the Leicestershire estate with all in- 
terest due at the death of Lord Wenlworth^ and which 
has since accrued, and all costs, charges, and expenses 
attending the exoneration of the Leicestershire estate 
from that mortgage, should be paid out of the produce 
of the Rowney estate. 

The Lord Chancellor, Jme lo. 

(After stating the will) the bill was filed in this case 
by the persons entitled to the monies to arise from the 
sale of the real estates which the testator had directed 
to be sold, praying that the will might be established, and 
the trusts carried into execution ; and contending that as 
the wife of Lord Wentworth happened to die in his life- 
time, bis personal estate was applicable to the payment 
of all the debts which had been made payable out of the 
produce of the real estate. 

The Court was of opinion, first, that the 5,000/. was 
not payable at all ; and, secondly, that the 20,000/. was 
to be paid out of the personal estate. And the principal 
question now before the House is whether the 20,000/. is 
to be paid out of the personal estate. Upon the genefriil 
' rule of law there can be no difficulty in stating that if -a 
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1^. man inftke§ a mortgage in the ordinary terms -in which 

^^^*V^^ mortgages are made^ he makes his real estates merely a 

^tf ^ pledge for the debt ; and his personal estate tr ould be 

Henley. g^g^ applicable to the payment of his mortgage debt in 

ease of his real estate* And if he were by his will simply 

to devise his mortgaged estate, without saying more, a 

4iourt of equity has said he could not give otherwise than 

subject to the mortgage; and, therefore, his sajring 

^^ subject to the mortgage*' shall make no difierance te to 

Where a man the application of the real and personal estate. Bnt if a 

tote^'bi^lo 8''*"^f®^*'^*' makes a mortgage, and the estate odmes af- 

a mortgage, terwards to the son of the grandfather for life, with re- 

tran^of nainder to his first and other sons in tail, and the idort* 

thatroortgap .gagee calls in his money (in which case there must be a 

payment of transfer of the mortgage ;) althoagh the father must join 

the mortnige j^ ih^ transfer of that mortgage, and would be caUed 
money, the .ii««.i.^ 4»i 

covenant will ap6n in all probability to odrenant for the paymcstof 

be^considered |jj^ money, yet as between his real estate and peNonaUy, 
lateral seen- the real estate not having been originally his own, the 
nmc^iiireir C^ui*^ would only consider his corenant a collateral se- 
late will not curity, and his personal estate would not be applicable 
in the^firat in- ^^ ^^ payment f>f the mortgige debt* Afld Lord Thur- 

stance, and ]o^ \^^ ^[^ very generally^ that although a mortgage 

although the 

orif^inal bore interest at four ptr cenL^ which ufk>n th6 transfer 

. mortfrage ^|^ raised to five per emU. yet the additional one jMf 

bore mterest • 

at 4 per cffif., ceni. was not a charge upon the personalty. 

and upon the 
transfer, it he. 

raised to 5 i>tfr It may also be stated to your Lordships that the more 
ditional I per ^9.^^^^ ^^ personal estate td a person will not ^ftone- 
eent, will not rate that personal estate so bequeathed from a liflAnlity 

be a charge ^ * *■_ t . * . . .i* • 

upon the per^ ^o exonerate the real estate in a case where, if the party 

sonalty. had died intestatei the personal estate would b6 liaMft; it 

would seem, tbereforoi to follow of course, that in order to 
ox^nafale tha personal estate^ itmast hate been elear«pdn 
the ftea df Ike will that the personal estate was aoi Beaat 
t^ bo eo applied^ bnt given to another. Then if the gift 
tt IhsU «Umr-failed^ tbli personal estate wonU not be 
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^iTen at all ; and there are cases which say that where a l&BS^ 
gift of pefsotial estate fails, being undisposed of, it shall ^^^^^^ 
be applied as if it had not been siven at all : but all «. 

HSNLfiYt 

those cases must be looked to according to their cir- 
comttances. I have, therefore, looked into the mar« 
riage settlement referred to by the will, because the 
obligations as to Lord i^imla^rf A's i^ersonal and real 
estate arise out of that marriage settlement ; and I find, 
that the father of Lord fFeniworth had charged his 
fFarmickshire estate with portions for his younger child** 
ren, there being three, of 5,000/. each ; and these Wiar^ 
wickshire estates became the property of Lord Wenlworth^ 
subject to those charges. And I apprehend if nothing had 
been done by him, but he had died leaving the real es« 
tate to descend subject to those charges to others after 
him, at the death oP his father, this must hare been 
considered as a debt of tiie estate, not a debt of the late 
Lord ; except so far as he might have possessed per* 
sooal estate, in respect of which he might have been lia- 
ble* He afterwards raises money, and executes inttm^ 
ments, which appear to be nothing more than ordinary 
iM^rtgages for the repayment of the money which he had 
raised ia order to enable him to pay off thole charges* 
After that h^ marries the late Lady Weniwotlh f and 
upoii that amrriage a settlement is made, which takes no* 
tice of the circumstance that the estates were subject to 
those diortgages. And then it goes on to settle the estate 
id this way t after providing for what is to be d6ne with 
the money which the lady brought into the family, the es* 
lates in LeiceaierMre and Warmck are settled to himself 
for life, subject to the mortgages in question. They are 
settled to him after a provision for pin«money, and a pro^* 
vision Amt her in case she survives him. They are then se^ 
tied upon the first and other sons of the marriage, sutgect 
to those mortgages ; alid the fifial use is to Us right heirs 
^Mhen Us LHctHerMre and Warmichkire estates beiag 



Henley. 
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1833. thas settled, and the different branches of those who should 
^"^^^^^^ succeed him being ail of thera pointed out, the words 
V. ^^ taking subject'' being expressly repeated in the creation 

of every use and limitation which is to be found in this 
settlement from the beginning to the end, he then makes 
his win. And, making his will, — what does he do ? 
Why, conceiving it would be an advantage to the family 
estates in Leicestershire aiid Warwickshire^ he directs 
that the other estate (the Rowney estate) should be sold, 
and out of the money arising from the sale, first S,000/. is 
to be paid to Haworlh^ which was not a mortgage of his 
own ; he then directs the d,000/. to be paid, which wafr 
only to be payable upon a contingency ; and that not 
having happened, no direction is given, the will having 
fiiiled with reference to that part of it. Then he directs 
the sum of S0,000/. to be raised out of the estates he 
had devised to be sold to be applied in payment of those 
mortgages which had so affected the JLdccstershire and 
Warwickshire estates; and after all those payments have 
been made, and after his other debts have been paid so 
far as his personal estate would pay his other debts, he 
directs the residue of the money to be reconverted 
into land, but which might never be converted into land, 
to be enjoyed in moieties to those persons who are to take 
by virtue of the testamentary words ^^ that money/' 

The first question one asks is as to this 20,000/. ; and 
it struck me very early in the argument that in order to 
qonstrue this will which refers over and over again to 
this marriage settlement, we must see what the effect of 
it is, upon this fund upon which this question has arisen. 
Now I should be glad to ask any one this question. 
LfOrd Wentvootih has died without any issue that would 
take under the limitations of that settlement : bat, hav- 
ing so died| the case might have >been just the reverse. 
He might have had ten sons. Could they have been said 
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to. take under this marriage settlement when it is exone- 1833. 
rated of the interest in these mortgages when all the co- 
* Teaants for title throughout except them ? 



In order to decide this case, we must look to the joint 
effect of the marriage settlement and the will. The tes* 
tator having joined them you cannot look at them sepa^ 
rately. You must look at their combined effect in order 
to determine whether this is a case which falls within the 
application of those rules of equity in which it has been 
established in certain cases that the personal estate shall 
be applied towards the discbarge of an incumbrance 
upon the real estate. I see, in both tbf reports ^f this 
ease that the Lord Chief Baron treats this as the personal 
debt of Lord Wentworth. That in one sense it was his 
personal debt no man can deny, when he mortgaged his 
estate, and gave his bond, and entered into contracts 
for the payment of the money. It was his debt as be- 
tween him and his creditors : but whether it was his 
debt as between them and his representatives is quite a 
different question ; for, to determine it to be his debt as 
to the creditors, determines nothing as to a great many 
cases that may be put, whether it is a debt as to the per- 
sons claiming under him. And, as far as I can judge 
upon these cases, the effect of the marriage settlement 
was not brought before the Court of ^Exchequer; and, 
therefore, the very instrument upon which the .whole 
case seems to me to hinge was not under consideration 
when it gave this judgment ; consequently I must take 
the liberty of saying that though the decision of my Lord 
Chief Baron who decided the caf^B might be very right 
upon the case before him, yet your Lordships may not be 
able to confirm it. 

It is upon these grounds, without entering into the 
various cases that have been cited, that it does appear to 
me that the S0,000/. is a sum which must be raised out of 

SB 



NOB& 



V. 

Hbiuby. 
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18S3. the estate directed to be sold. The proceeds of that m^ 

^^^^^*^^ tate must be applied as this testator meant they should 

V. be applied in exoneration of the mortgag;es upon the 

Hbnlev. Leicestershire and Warwickshire estates. This case has 

already been stated by a noble and learned lord ; and I 

think that for the reasons which have been given Juj 

him, if not for those given by me, the judgment in this 

respect must be set right. 



Decree confirmed as to the 5000/., and varied as to 
the 80,000/. bequeathed to Lady Manners^ by directing 
it to be paid out of the proceeds of the real estates de* 
Tised to be sold. 



INDEX 



TO THE 



PRINCIPAL MATTERS 



A. 

ACT OF BANKRUPTCY. 
See Bankrupt 1. 

ADMISSIONS. 

The reading of admissions from an 
answer in a tithe cause to prove 
cccnpation, confined to that part 
which related to lands in defend- 
ant's occupation at the time of 
filing the bill, and plaintiffs not 
allowed to read that part which 
related to lands of which the de- 
fendant became subsequently pos- 
sessed. Kumney t. Beale 

Page 36 

AGISTMENT. 
See Tithes 6. 

ALMSHOUSES. 
See Mortmain 1. 

ALTERAGE- 

See Endowment 2. 

AMENDED BILL. 
Where a bill has been amended, the 
amended bill is the only oie upon 



record. The origioal bill there- 
fore cannot be read as efideoce to 
prove what a plaintiff considered 
his right to be at the time of filing 
it. Hales T. Pomfirei. Pomfrei 
T. Hales. Page \A\ 

ANSWER. 

1. See Admissions. 

2. See Pleading I. 

ASSIGNEES. 
See Bankrupt 1. 

AUCTIONEER. 

1. A purchase bj an auctioneer of an 
estate which he had been employed 
to sell, set aside after a lapse of 
thirteen years. Oliver and Others 
V. Court and Others^ 301 

2. See Interpleader 1, 2. 



B. 

BANKRUPT. 
1. A trader makes a couTeyance of 
all his real and personal property 
2B 2 
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to trustees to sell for the benefit 
of his creditors, under which the 
trustees contract to sell certain 
lands to defendant. The contract 
not being completed, they file a 
bill against the defendant for a 
specific performance : but, before 
answer, the trader becomes bank- 
rupt, and his assignees file a sup. 
piemen tal bill to enforce the con- 
tract ; heldj that although the con- 
rejance to the trustees was an act 
of bankruptcy, the assignees may 
compel the performance of the 
contract made under it. Goodwin 
and Other i t. LiglUbody.Page 163 
3. See Pari^xiiship. 

BEQUEST. 
!• See Leoact 2. 

2. See Residue 1, S. 

3. See Marsj^allino Assets 1. 

BILL AMENDED. 
See Amended Bill. 

BILL TO ESTABLISH A 
MODUS. 
See Modus 4. 

BOND. 

1. Where a bond Is* told, a repay- 
ment of interest which has been 
paid on the supposition of its being 
ralid, will be decreed. Hitchcock 
T. Giddingt. 9 

3. See Vendor and Vendee 3. 

BOOK. 
See Hugo Wells* 



I 



C. 

CALVES. 
See Tithes 10. 



CHARGE, Putting in. 
&tf Tithes 35. 

CHARITY. 

1. The Court has jurisdiction of all 
charities under blGeo. 3. c. 101., 
for the purpose of administering 
the funds, eTOo though created by 
royal charter. SecuSy where the 
purpose is to reguIateHhe charity 
only, in which case the Crown only 
can interfere by Tirtue of its visi- 
tatorial power. Ex parfe Matthew 
and Others in the matter of Chert' 
sey Market. Page 174 

3. A petition for the restoration of 
a market-house, &c. which had 
been erected on land granted by 
royal charter, for the purpose of 
holding markets and fairs thereon, 
the tolls of which were to be ap- 
plied to charitable purposes, (but 
which had been pulled down and 
rebuilt on another piece of land,) 
on the ground that the removal 
had been prejudicial to the market 
tolls, &c. Dismissed with costs : 
it appearing that the market-house 
had beeu pulled down and rebuilt 
with the consent of the lessee of 

m 

the manor under the Crown, and 
of the inhabitants of the town, 
who had defrayed the expenses by 

• Toluntary subscription; and that 
the tolls of the market had not 
been injured. Ex parte Matthew 
and O there in the matter of Chert' 
sey Market. 174 

3. The petition was presented against 
the representatives of one of setie- 
ral trustees, alleging, that he was 
the sole acting trustee : held that 
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the other trjustees, or their repre- ( 
seotatiTes, ought to hare heeo be- 
fore the Court, they huTing as- 
seated to the acts complained of. 
Ex parte Maitkew and Othert in 
the matter of Chertiey Market* 

Page 174 
4. A testator giTes the residue of his 
peraoDal lestatelbr themaiolenance 
and eodowmentof jtwo schoolfif&c. 
and reoommeBds that at a. oon- 
Teoieat tuae hi« snonej shall be 
collected and Laid out ia the par- 
cha^ of a freehold messuage, &c. 
to be a perpetual eadowmeut for 
the sii|)port of the fieh.ee.1 : held 
that the bequest is ?oid under 
9 Geo. %, C.36. KirkbankY. Hud^ 
eon. 259 

CHOSE IN ACTION. 
See Specific Performance 1. 

CLOVER. 
See Tithes 22. 

COMPARISON OF HAND- 
WRITING. 
See Evidence 1. 

COMPOSITION REAL. 

1. A composition real, or grant of 
tithes, made by a Ticar to the lord 
of a manor, in consideration of 
his finding a priest to officiate in a 
a chapel, &c. preriously to the 
32 Hen. 8. c. 7., and supported bj 
evidence of constant perception 
and compliance with the condi« 
tions on which it was made ; held 
to be valid. Ridley y. Storey, 157 

^. See TiTUEs 1. 

CONTINGENCY. 
See Vendor and Vkndxe 1. 



CONTRACT. 
See Vendor and Vendee 2. 

COSTS. 

Costs decreed against a mortgagee 
under circumstances. Taylor i. 
Baker and Oihers. Page 71 

CROWN. 

1. An equitable mortgage by a de- 
posit of title deedsy established 
agaiDst the claim of the Crown 
under an eatent. Catberd v. Ai» 
tarney-Generalj 238 

2. See Charity 1. 

3. See Tithes 23. 

CURTILAGES. 
See Endowment 1. 

CUSTOM. 

See Tithes 10, 11, 12, 13, 14, 15, 

16, 18 



D. 

DEBT. 

1. See Specific Perfomance 1. 

2. See Residue 1. 

DEPOSIT. 

See Interpleader 1, 2. 

DEPOSIT OF TITLE DEEDS. 
See Crown 1. 



E. 
ECCLESIASTICAL SURVEY. 
Ecclesiastical survey not to be relied 
upon. Drake v. Smith and Others. 

112 

EGGS. 
&ee Titiws 18. 
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ENDOWMENT. 

1. Tike words gardensy curiilageSf 
and alterage in an endowment, 
will not gi?e a vicar the tithe of 
potatoes and tum^^- or of any 
other article not known in Eng" 
land at the time. Bat where there 
appears to have been a general 
perception of all small tithes by 
the Yicafi a subsequent endowment 
will be presumed of small tithes 
of e?ery description under which 
the rector will be entitled to these 
articles. Williams t. Price and 
Others. Page 13 

% See Hugo Wells. 

EQUITABLE MORTGAGE. 
See Cbown 1. 

EVIDENCE. 

1. Entries in a book coming out of 
the possession of a defendant who 
was the grandson of a preceding 
rector, not allowed to be read as 
evidence to support a modus on 
the testimony of a witness who 
said he belie?ed it to be in the 
rector^s handwriting, from com- 
pwlng it with the original will of 
the rector in Doctors' Commons. 
Randolph t. Gordon and Others. 

88 

«. See Tithes 1, 19. 

3. See Hugo Wells. 

4* See Admissions. 

5. See Mortmain 1. 

0. See Ecclesiastical Scjryet. 

7. See AMENDtD Bill. 

EVIDENCE PAROL, 
i. Parol eridence of uninterrupted 



payment as far back as li?ing me« 
mory could reach of a modus of 
Sd. per acre in lieu of tithe hay, 
not rebutted by terriers stating 
the Yicar to be entitled to tithe 
hay, or a modus of Sd, per acre in 
lieu thereof. Drake y. Smith and 
Others. Page 104 

2. Parol eyidence as far back as 
Hying memory could reach of the 
uninterrupted payment of a sum 
of 5s* by the occupiers of land in 
a certain district, in lieu of the 
tithe of hay throughout such dis- 
trict, rebutted by terriers stating 
the 5s, to be payable in lieu of 
hay grown in crofls only. Ibid. 

3. The same species of parol eyi- 
dence of payments in lieu of a 
yariety of other articles rebutted 
by terriers in which those articles 
are mentioned as belonging to the 
yicar. Ibid. 

EXCHEQUER. 
See Charity I. 

EXEMPTION. 
See Tithes 3. 

EXTENT. 
See Crown 1. 

EXTRA.PAROCHIAL PLACES. 
See Tithes 33. 



F. 
FINE. 



See Tithes 4. 



FOALS. 



See MoDfjs 3. 
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FRAUD. 

1. A person execating a deed for 
the purpose of defraodiniir the law, 
cannot come into equity for the 
purpose of setting it aside, eyen 
though the Instrument has ne? er 
been made use of: and, therefore, 
if A* couf ey an estate to B. as a 
qualification to kill game, equity 
will not compel a reconfeyance. 
Roberts y. Roberts. Page 143 

2. See Vendor and Vendee 2. 

3. See Partnership. 

4. See Auctioneer 1. 



G. 

GARDENS. 
See Endowment 1. 

GENERAL WORDS. 
See Tithes 24. 

GEESE. 
See Tithes 13. 

GRANT OF TITHES. 
See Composition Reai 1. 

GRASSES. 

See Tithes 2'2. 

GUARDIANS OF THE POOR. 
See Legacy % 



H. 



HEARING. 

See Admissions. 
See Amended Bill. 
See Pleadino 1. 



HEIFER. 

See Tithes 9. 

HEIR AT LAW. 

See Marshalling Assets 1 . 

HEREDITAMENTS. 

See Tithes 24. 

HISTORY, LOCAL. 
See Mortmain 1. 

HUGO WELIA 

Book of endowment of Hugo Wetts^^ 
Bishop of Lincoln^ received as 
e?idence. Leonard ?. Frankhfn. 

Page ^4 



I. 

IMPROPRIATOR. 

An impropriator is not a necessary 
party to a bill by a yicar against 
occupiers; and if made one, he 
may demur. Bill dismissed against 
him, but under circumstances with- 
out costs. Williamson v. Lord 
Lonsdale and Others. 171 

INJUNCTION. 

Injunction to stay trial upon merits 
confessed in the answer, granted 
at the sittings, although the notice 
of motion was only serred on the 
day before, there being only one 
day of sitting. Hayvoard v. Green^ 
wood and Others. 209 

INSCRIPTION. 
See Mortmain 1. 
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INTEREST. 
1. See Bond 1. « 

3. See Legacy 1. 

INTERPLEADER. 

1 • Ad aacCioneer is the ageot as well 
of the purchaser as of the Tender : 
and if the vendor commence an ac* 
tion against him for the recovery 
of the deposit, he maf SU a bill 
of interpleader, for the purpose of 
ascertaining to whom it l)elong8. 
FatrhraOier ▼• PraUeni and An- 
other. Page 64 

3. The Court will order the defend- 
ants to interplead, although one 
of them has not appeared to the 
bill, provided the usual process of 
contempt has been gone through. 
Ibid. 

ISSUE. 
The Court will not direct an issue 
in favour of a rector where a de- 
fendant sets up an opposite title 
which he proves to the satisfaction 
of the Court. WUmai v. Kellaby 
mnd Others. 116 



J. 

JUDGMENT. 
iSlse Notice 1. 



K. 

KING. 
5!mTithxs3S. 



L. 

LAMBS. 

1. See Modus 3. 
3. S^ Tithes 11. 

LAPSE. 

1. See Residue 1. 

3. See Mabshallivg Assets 1. 

LEGACY. 

1. Legacies charged on a rwenioB 
directed to be raised by sale or 
mortgage, and declared to carry 
interest from the death of the tes- 
tator, it not appearing from the 
will that the estate charged was 
a reversion. Davies v. Daxnei and 
Others. Page 84 

3. Bequest of money to trustees to 
pay the interest and dividend to 
the poor of a certain parish ; held 
not within the meaning of a local 
act of parliament, which vested all 
estates and monies held in trust 
for the benefit of the poor of the 
parish, and not otherwise, speci- 
fically appropriated in the guar- 
dians of the poor in that parish. 
Attomey^General v. Freeman and 
Others. 1 17 

3. See Residue 1. 

r . 

LENGTH OF TIME. 
See Auctioneer 1. 

LINCOLN, BisHOF or. 
See Hugo Wells. 

LONDON. 
See Tithes 4. 
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M. 

MARKET.HOUSE. 
!See Charity 3. 

MARSHALLING ASSETS. 
1. A testator in his lifetime mort- 
gaged certaio estates to secure a 
sum borrowed for the purpose of 
payiog portions charged upon the 
same estates by the marriage set- 
tlement of his father, under whose 
will the testator claimed ; heldj 
that this was not the personal debt 
of the testator; and, therefore, 
where the testator had devised 
other estates to be sold, and the 
produce applied inter alia to dis- 
charge the mortgage debt in exo- 
neration of the mortgaged pro- 
perty, and gave the residue to the 
respondents, and bequeathed his 
personal estate to his wife, who ' 
died in his lif^ime, it was held 
that the mortgage debt was, not- 
withstanding the failure of the be- 
quest to the wife, to be paid out 
of the produce of the real estate 
directed to be sold. Noel y. Lord 
Henley. Page 322 

2. One of the sums directed to be 
paid t>ut of the produce of ^e 
estate directed to be sold, was 
a sum of 5^000/. in saftsfaction 
of a similar sum settled upon 
the wifs in the etent of her sur- 
tifing ^her liusband, it was beld 
that this sum sunk for the benefit 
of the pet^bns ieii(!itted to the re- 
tidne i^ money ariiing from the 
sale, and was not a resulftng trust 
Ibrthelietr. Md. 
3. Although « dAt iH pttrtictAarly 
charged upon i^ fMkM^y y^t 
if it be the persootl Aibt cf the 



party contracting it, it is to lie 
taken in the first place out of the 
personal estate. Noel t. Lord 
Henley. Page 829 

4. A creditor may haye a right to 
demand a debt against tlie per- 
sonal estate which the heir at law 
or devisee of the real estate may 
not have a right to require to Im 
paid out of the personalty in exo- 
neration of the real estate. Itid. 

SJO 

5. If a real estate comes to a man 
subject to a mortgage, and upon 
a transfer of that mortgage the per- 
son taking the estate coveoants for 
the payment of the mortgage mo- 
ney, that is not a debt fMyabie out 
of the personalty in ezifMratioa 
of the real estate for the benefit 
of the next of kin. Ibid. 

5. Where a man talm'an estate 
subject to a mortgage, iiid tipon m, 
transfer of that mvtirgMgB, «oTe- 
nants for payment of ik^ moKgage 
money, the covenant will be con- 
sidered as a collateral security 
only, and the personal estate will 
not be applicable in the first A- 
stance ; and although the original 
mortgage bore interest at 4 per 
ceni.j and upon the transfer it l>e 
raised topper cerU.j the additional 
1 per cent, will not be a charge 
upon the personalty. /ML 330 

METES AND BOITNDS. 

SeeTiTHiBsS. 

MILCH COWS. 

1. See Menus 1. 

2. See Tithes 8. 

MILK. 
See TiTBxs 9. 
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MODUS. 

1. Modas of li« penoy for milch cows 

- summered on lands within a pa- 
rish disallowed, because of the un- 
eertaioty of the word summered. 
Atimmry t, Beale and Others. 

Page 35 

% Modus of 9d. for a lamb, not too 
rank to be sent to a jury. Drake 
T, Smiih and Others. 113 

3« Modas of a penny for every foal, 
good. Jenkinson t. Royston and 
Others. 127 

4. A bill to establish a modus should 
be filed, by certain owners and oc- 
cupiers of land within the parish, 
on behalf of themseWes, of all 
other owners, occupiers, &c. and 
the ordinary should always be a 
party. Hales t. Pomjiret. Pom- 

fret r. Hales. 142 

5. See Tithes 3, 5, 6, 0, 17, 10. 

6. See Etidence, Parol 1, 2, 3. 

7. See Parties 1. 

MORTGAGE. 
See Costs. 

MORTMAIN. 

1« Bequest of stock to be laid out in 
rebuilding almshouses. The fact 
that almshouses were in mortmain 
before the Geo. 2« c. 36. proved 
by an old inscription, and an ex- 
tract from a local history. Shaw 
T. Piekthail and Others* 92 

% See Charity 4. 



N. 
NIL. 



Sff Tithes %6. 



NOTICE. 

1. Notice of a judgment against a 
vendor is suflGicient notice to put a 
purchaser upon making fuKher en- 
quiry. And if he neglect it, and 
it afterwards appear that instead 
of a judgment the party has a spe- 
cific incumbrance.on the property, 
he will be bound by it. Tt^ior 
V. Baker and Others. Page 71 

2. Costs decreed against a mortgagee 
under circumstances. Ibid* 

3. See Vendor and Vmmdmm 1. 

NOTICE OF MOTION. 

See Imj unction. 

NULLUM TEMPUS ACT. 

SeeTnuEs 25. 



O. 

ORDINARY. 

See Modus 4. 






P. 

PARTIES. 

1. The patron and ordinary are ne- 
cessary parties to a bill to establish 
a modus ; and therefore where the 
defendants insisted on several mo- 
duses and customs which were in 
themselves bad, but were esta- 
blished by a decree made in a suit 
in this Court, to which the pat^n 

. and ordinary were not parties^ the 
Court refused to allow theiDy and 
decreed an account. Jenlmson v. 
Ralston and Others. 121 

2. iSee Tithes 21. 

3. See Cbaritt 3. 
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PARTNERSHIP. 

A. being an attorney, prevails upon 
B, to enter into partnership with 
him for the term of five years, for 
which he is to paj 1050/., but be- 
fore foarteen months are expired, 
A. sues out a commission of bank- 
rupt against B., which puts an end 
to the partnership ; held a fraud 
on the part of A. ; and he is de- 
creed to pay part of the premium 
which had already been advanced, 
and to deliver up a bond given by 
B* for securing the remainder. 
Hamil and Others v. Stokes and 
Others. Page 20 

PATRON AND ORDINARY. 

See Parties 1. 

PERSONAL ESTATE. 

1. See Residue 1. 

2. See Marshalling Assets 1. 

PETITION. 
See Charity 3. 

PIGS. 
See Tithes 12. 

PLEADING. 

1. It is no objection at the hearing, 
to the manner of stating a modus 
in an answer that the defendant 
does not speak to his knowledge 
and belief. If the answer be not 
sufficient, it should be excepted to. 
WilUamson t. Lord Lonsdale and 
Others. 58 

3. See Tithes 3, 31. 

3. 5ee Parties 1. 

4. See Modus 4. 



POTATOES. 

1. ^ee Tithes 2, 7. 

POOR. 
See Leqact 2. 

PRACTICE. 

1. See Interpleader 1, 2. 

2. See Issue. 

3. See Amended Bill. 

4. See Injunction. 

PRINCIPAL AND SURETY. 
The obligee and principal in a re- 
plevin bond without the knowledge 
of the surety, enter into an agree- 
ment for a reference of all matters 
in dispute between them to an ar- 
bitration ; and afterwards the prin- 
cipal gives a cognovit acknowledg- 
ing the obligee's right to distrain 
for the sum awarded, and autho- 
rizing judgment of nonpros to be 
entered up in the ensuing Term, 
which was a Term later than that 
in which, according to the usual 
course, judgment might have been 
signed ; held that the surety was 
discharged from his obligation. 
Bowmaker y. Moore. Page 264 



Q. 



QUALIFICATION TO KILL 
GAME. 
See Fraud 1. 



R. 

RANKNESS. 
See Modus 3. 
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RAPE SEED. 
See Tithes 15. 

RECONVEYANCE. 
See Fraud 1. 



See Issui. 



RECTOR. 



RENT. 



See Tithes 4. 

REPLEVIN BOND. 
See Principal and Surett. 

RESIDUE. 

1. A testator devises a certain real 
estate to trustees, upon trust to 
aell, and out of the proceeds to 
pay debts which were particularly 
specified, and a legacy, and to pay 
the surplus, after paying so much 
of his other just debts and lega* 
cies as his personal estate would 
Dot extend to pay, to A. and B., 
&c.; and afterwards gives his per- 
sonal estate, after paying such of 
his just debts and legacies as were 
not otherwise proTided for, to his 
wife. Noel ▼. Lord Henley^ Noel 
Y. Strong. Page ^11 

% The wife died In the lifetime of 
the testator : and it was held that 
one of the debts specified, which 
wasthetestater^i own debt, was 
payable out of the personal estate. 
Ibid. 

3. Secus where one of the debts was 
not the proper -debt of the testa- 
tor, bat of the person from whom 
be devised the estate in question, 
and was lecared by mortgage on 
the estate. Ihid. 



4. Secus. In the case of the legacy. 
Noel Y. Lord Henley^ Noel v. 
Strong. PageUl 

5. See Marshalling Assxts !• 

RESULTING TRUST. 
See Marshallimo Assets 1. 

REVERSION. 
See Legacy 1. 

REED GROUND. 
SeeTiTUEs 17. 



S. 

SITTINGS. 

See Injunction. 

SPECIFIC PERFORMANCE. 

1. Specific performance decreed of a 
contract for the purchase of a 
debt. Wrighi and (Hhers r^ BeO. 

95 

2. See Bankrupt 1. 

STATUTE. 

1. 32 Hen. 8. c 7. See Composi- 
tion Real 1« 

2. 37 Hen. 8. c. 12. See Tithes 4. 

3. 9 Geo, 2. c. 36. See Charity 4. 

4. 52 Geo. 3. c. 101 . See Cha&itt 
1, 2. 

SUMMERING. 
See Modus 1. 

SUPPLEMENTAL BILL. 
See Bankrupt 1. 

SUSTENANCE. 
See Tithes 22. 
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T. 

TARES. 

500 Tithes 32. 

TERRIER. 
See Etidexce, Parol 1. 

TITHES. 

1. The mere fact of payment from a 
period anterior to 13 Elh. will 
not be sofficient totetablish a com- 
position real. The deed, or in- 
strument by which it was made, 
must be prodaced, or some evi- 
dence gi?en to shew that it has 
existed. Bennett r. Skeffington. 

Page 10 

^ The words gardens^ curtilages^ 
and alterage in an endowment, 
will not giye a yicar the tithe of 
potatoes and turn^s^or of any other 
article not known in England at 
tke time. But where there ap- 
pears to hare been a general per- 
ception of all small tithes by the 
Ticar, & subsequent endowment 
will l>e presumed of small tithes 
of every description, under which 
the rector will be entitled to these 
articles. Williams ▼. Price and 
Others. 13 

3. Although it is not necessary in an 
answer to set out the metes and 
bounds of lands claimed to be ex- 
empted by reason of a modus, yet 
they must be described In such a 
manner that it may appear with 
certainty that the lands are in re* 
quest, of which the exemption is 
claimed : and when the land in 
question Is part of a larger portion 



covered by a general modus, it is 
not sufficient to describe only the 
particular part, but the whole of 
the land over which the modus 
extends must be pointed out* GiU 
lebrand v. Scotson. Page %7 

4. Under the 37 Hen. 8. c. 1% the 
payment of a large fine, pr ovlded 
It be attended by no diminution of 
the accustomed rent, is not fraudu- 
lent or corinons within the statute, 
and the 3«. 9d. In the pound will 
be decreed upon the rent only. 
Minor Canons of St. PmsPe 'T. 
Crickett and Others. 37 

5. A modus of one penny for every 
occupier of land in tillage^ in lien 
of all predial tithes grown upon, 
such land, is bad. Williamson and 
Other i Y. Lord Lonsdale and 
Others. 49 

6. Although the tithe of agistment Is 
of recent introduction, especially 
in the north of England^ a modus 
of a certain sum of money in lien 
of tithe of grass, whether mown 
or made into hay, or eaten by 
barren and unprofitable cattle, 
will cover the tithe of agistment. 
Idid. 

7. Potatoes and turnips consumed In 
the family of the grower are lia- 
ble to tithe. Ibid, 

8. Modus of two-pence for every 
milch cow, good. Jenkinson v. 
Roy Hon and Others. 127 

9. Modus of one penny for every 
heifer that bath had but one calf, 
in lieu of milk and all profits aris- 
ing by such cow and heifer, except 
the calf, good. Ibid. 

10. A custom that calves in kind are 
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to be delif ered at the will of the 
owner, after they be three weeks 
old, and at such time of the year 
as the owner thinks best to spare 
them, not hindering his breed; 
and if the parson delay fetching, 
to pay for the keeping, bad. 
Jenkmson t. Roytton and Others. 

Pagel9S 

11. A custom that tithe lambs should 
be delif ered the first day of Afoy, 
and that if any person haye under 
seven lambs, he is to pay for erery 
lamb a halfpenny: and if seTen 
lambs and under ten, one lamb ; 
and to be allowed for every lamb 
short of ten a halfpenny, and so 
likewise for any odd number : and 
that lambs falling after the Ist of 
Mojf are to be kept until a month 
old, and if longer, the keeping to 
be paid for, bad for uncertainty. 
Ibid. 

13. .A custom that pigs should be 
delivered at the will of the owner 
after they be nine days old, and 
that if the parson delay the fetch- 
ing thereof he should pay for the 
keeping, bad. Ibid. 120 

IS. A custom that geese should be 
delivered in kind before Midsutn^ 
mety and that if any person have 
seven, he should pay a halfpenny 
for each, and that if seven and 
under ten he should be allowed 
for them that want of ten, one 
halfpenny each, and so for any 
odd number, good. Ibid. 

14. A custom with respect to wool, 
that the parson should have the 
tenth stone or pound presently 
after clipping, and that any per- 



I son selling sheep out of the parish 
after Candlemai»day and before 
clipping, should nevertheless pay 
one penny for the wool, good* 
Jenkinson v. RojfHon and Otkerw. 

Page ISO 

15. A custom that of rape-seed the 
tenth bushel should be rendered 
ready dressed, the parson allow- 
ing for the dressing one penny per 
bushel : bad for uncertainty, it 
not being stated what was to be 
rendered for a less quantity than 
a bushel. Ibid. 

16. Query, Whether a custom to 
render the tenth tree is a payment 
in kind for wood. Ibid. 

17. Modus of one penny at Easier 
for every acre of reed ground^ 
good. Ibid. 

18. A custom to pay two eggs for 
every hen or duck, and for every 
cock or drake three eggs, in lieu 
of the tithe of eggs, bad. Ibid. 

10. A vicar, by shewing a general 
right to the perception of tithes in 
kind, places himself in the situa- 
tion of a rector, and throws it up- 
on tl)e occupier to prove the ex- 
istence of moduses set up, and the 
lands to which they apply : and 
semblej that evidence of a general 
payment throughout the parishof so 
much in the pound in lieu of tithes, 
regulated according to the poor's 
rate or rack-rent. Is sufficient evi- 
dence of a vicar's general right to 
tithes in kind. JVnghi v. SatUh^ 
tDOod. 137 

20. Where a vicar succeeds in esta- 
blishing a general right to all tithes, 
except those of corn and grain. 
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throughout a. pariib, it reqalm 
Tery strong eTidencs to ihew that 
an impropriHtor of k ptrticnlar 
district, who claims ander a gtmnt, 
limiting hii title to the excepted 
articlai, i> entitled to the tithes ot 
any other thing. WUliamton t. 
Lord Lontdale and Olkeri. 

Page 171 
91. An impropriator is not a neces- 
sary party to a bill by a vicar 
against occupiers | and if made 
one, he may demnr. Bill dismissed 
agaiuat him, but nnder circam- 
Btances, without costs. Ibid. 

33. CloTer, tares, and artificial 
grasiea, cat green and given to 
cattle employed in hasbandry, are 
liable to titho if the occupier have 
■nfficieat ttutenance of any other 
description for their maintenaDce. 
Dormtm and Othert t. Curre^ and 
Olheri. 194 

23. The King in right of his Croirn 
has a general right to the tithes of 
all taudi situate In extra-parochial 
ptacet. ^tomejf-Generat t, Lord 
Eardiey and Othert. 371 

94. The words tilhei and heredila- 
maiU occarriog among words of 
general description in agrant, after 
a particular description of (he thing 
intended to be passed, will not pass 
tithes in gross. Ibid. 

36. A return of " Nil" a sufficient 
putting in charge ander the Nul- 
lum Tempui Act, 9 Gto. 3. c. IS. 
Ibid 
TITLE. 

See IsBvs. 

TREES. 

5wTiTUU 18. 



TRUSTEES. 
See Crab ITT 3. 

TURNIPS. 

Set Tithes 3, 7. 



VENDOR AND VENDEE. 

1. A Tender is bonod to know that 
he actually bas that which he pro> 
fesses to sell. And even thongh 
the subject matter of the contract 
he known to both parties to be 
liable to a contingency which may 
destroy it immediately ; yet if the 
contingency has already happened, 
the contract will be roid. HUeh' 
cock T. Giddingi. Page I 

2. Tbe execution of a bond for le- 
caring the payment of the pur- 
chase money is not a completion 
of the contract ; and where fraad 
is made out, the Court wit] nlien 
against it. Ibid. 8 

3. See Notice 1, 3. 

4. 5w Auctioneer I. 

VICAR. 

1. S'cc Tithes 3, 19, 30. 

5. See Composition, Real 1. 

VISITOR. 
See CBARitr I. 



WOOD. 

S;«Titue8 18. 

WOOL. 
iSiie Tithes 14. 
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